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THE CHALLENGE OF SOFT LAW: DEVELOPMENT AND
CHANGE IN INTERNATIONAL LAW

C. M. CHINKIN*

I. INTRODUCTION

THERE is a wide diversity in the instruments of so-called soft law
which makes the generic term a misleading simplification.' Even a
cursory examination of these diverse instruments inevitably exposes
their many variables in form, language, subject matter, participants,
addressees, purposes, follow-up and monitoring procedures. These
variables, coupled with the inherent contradictions in any concept of
soft law, highlight the challenges presented to the structure and sub-
stance of the traditional international legal order by the increasing
use of soft law forms.

Both the contradictions and the challenge exist at many levels and
are revealed by the conflicting claims arising out of instruments of
soft law that are made by States and other participants in the inter-
national legal order. These claims and the responses made to them
challenge the accepted international legal order on the juristic, sub-
stantive and procedural levels, while the complexity of some of the
inherent contradictions within the claims themselves further confuses
any analysis. This is especially evident in the context of inter-
national economic law, which will be the primary focus of this
article. It will briefly examine some of the conflicting claims and the
challenges they present to the international legal order.

* Senior Lecturer in Law, Sydney University. This note is an expanded and amended

version of a paper delivered on a Panel on "A Hard Look at Soft Law" at the 82nd Annual
Meeting of the American Society of International Law, April 1988.

1. There is a vast body of literature on international soft law. See especially: Gru-
challa-Wesierski, "A Framework for Understanding Soft Law" (1984) 30 McGill L.J. 37;
Bothe, "Legal and Non-Legal Norms-a Meaningful Distinction in International Rela-
tions?" (1980) 11 Neth. Y.B.I.L. 65; Tammes, "Soft Law", in E. Radice Arbor, Essays on
International and Comparative Law in Honour of Judge Erades (1983); Seidl-Hohenvel-
dern, "International Economic Soft Law" (1980) 163 Rec. des Cours 164; Gold,
"Strengthening the Soft International Law of Exchange Arrangements" (1983) 77
A.J.I.L. 443, and other works as referred to. It is a characteristic of soft law that it is in
written form.
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II. IDENTIFICATION OF HARD LAW AND SOFT LAW

Sort law instruments range from treaties, but which include only soft
obligations ("legal soft law" 2), to non-binding or voluntary resolutions
and codes of conduct formulated and accepted by international and
regional organisations ("non-legal soft law"), to statements prepared by
individuals in a non-governmental capacity, but which purport to lay
down international principles.3

The use of a treaty form does not of itself ensure, a hard obligation.
The Vienna Convention on the Law of Treaties does not require treaties
between States to create any identifiable rights and obligations4 to be
subject to its regime. It is sufficient that the agreement is in writing and
subject to international law. However, if a treaty is to be regarded as
"hard", it must be precisely worded and specify the exact obligations
undertaken or the rights granted. Where a treaty provides only for the
gradual acquiring of standards or for general goals and programmed
action it is itself soft 5 "for what is apparently a treaty may be devoid of
legal content".

6

The Vienna Convention imposed a unity on the law of treaties that
has not been wholly successful. As argued by Lord McNair, 7 treaties do
not all perform the same function in the international arena and conse-
quently should not be subject to an identical regime. The Vienna Con-
vention, however, makes few distinctions between the diverse purposes
of treaties8 and does impose a single regime which cannot be regarded
as uniformly appropriate. Nor is there any distinction drawn within the

2. A number of definitions have been suggested. Some writers refer only to norms in
hard law form, usually a treaty but with vague or weak requirements and characterise this
as "legal soft law" while others concentrate on instruments in non-legal form, e.g. resolu-
tions of international organisations and codes of conduct, termed "non-legal soft law".
See, especially, Gruchalla-Wesierski, idem, p.44.

3. E.g. the Universal Declaration of the Rights of Peoples, adopted 4 July 1976. This
Declaration was drafted and adopted not by States but by eminent international lawyers
from diverse legal cultures. S.III of this Declaration is on economic rights and includes
rights to permanent sovereignty, the common heritage of mankind, equity in international
trade and the right of peoples to choose freely their own path to development. See Rich,
"The Right to Development: A Right of Peoples?", in J. Crawford (ed.), The Rights of
Peoples (1988), pp.39-54.

4. Vienna Convention on the Law of Treaties (hereinafter "Vienna Convention")
U.N.T.S. No.58 (1980), Cmnd.7694, UN Doc.A/Conf.39/27 (1969). Art.2 defines a treaty
as "an international agreement concluded between States in written form and governed by
international law".

5. See Baxter, "International Law in her Infinite Variety" (1980) 29 I.C.L.Q. 549 for a
discussion of "hard" and "soft" international agreements.

6. D. O'Connell, International Law (1970), Vol.1, p. 2 46 .
7. McNair, "The Functions and Differing Legal Character of Treaties" (1930) 11

B.Y.B.I.L. 100.
8. One exception is Art.60(5), which excludes treaties of a humanitarian character

from the operation of Art.60(1)-(3).
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Vienna Convention between treaties (or treaty provisions) that are hard
and those that are soft.

Like treaties, soft law instruments are very varied. It is therefore
undesirable that a single uniform response to claims resting upon soft
law instruments be formulated. Many are concluded at a high level of
abstraction and generality while others have a much greater degree of
specificity. This can be well illustrated by the instruments which have
been negotiated to establish a New International Economic Order.

The first resolutions of the New International Economic Order estab-
lished its overall goals. These resolutions, notably the Declaration on
the Establishment of a New International Economic Order9 and the fol-
low-up Charter of Economic Rights and Duties of States 1974,' ° set the
agenda and established an overall political framework for the proposed
new economic order. These resolutions provided a wide coverage of
subject matter in general language. Subsequent instruments to give sub-
stantive content to this framework were proposed, and negotiations to
formulate them have taken place over the ensuing years. " These later
resolutions and codes of conduct have been specialised and intended to
provide more detailed regulation in the particular fields targeted in the
original resolutions. Indeed, some have been extremely narrow in sub-
ject matter,12 and in striking contrast to the generality of the early
instruments. This very specificity makes them more likely to be effective
in controlling the proscribed activities. Today there are diverse instru-
ments comprising both the generalised policy and programmatory state-
ments, as well as the more detailed attempts at regulation in various
precise fields. These differences in purpose and style make problematic
attempts to construct a systematic framework for the analysis of soft law
which is neither interspersed with many exceptions nor is at an excess-
ively high level of generalisation and abstraction.

III. CLAIMS AS TO THE STATUS OF SOFT LAW: DEVELOPMENT AND
CHANGE IN INTERNATIONAL LAW

A. Subject Matter of Claims

Soft law instruments are concluded by States to combine collective regu-
lation and restraint in economic dealings with a flexibility and freedom

9. G.A. Res.3201 (S-VI), (1974) 13 I.L.M. 715.
10. G.A. Res.3281 (XXIX), (1975) 14 I.L.M. 251.
11. E.g. UN Draft Code on the Transfer of Technology; UN Restrictive Business Prac-

tices Code, adopted by the U.N.G.A. 5 Dec. 1980, UN Doc.TD/RBP/Conf./10/Rev.1
(1980); UN Draft Code on Transnational Corporations.

12. E.g. the WHO Code on the International Marketing of Breastmilk Substitutes
1981, Res. WHA 34.22, Annex WHO Doc.A/34/VR/15; FAO International Code of Con-
duct on the Distribution and Use of Pesticides 1985, FAO C85/REP, Res.10/85.
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to manoeuvre where events or changing circumstances so require. They
are, however, frequently not only regulatory but are also intended to
construct and programme the development towards a new international
economic structure.13 The initial impetus for this was a consequence of
the decolonisation process. Its political expression was through the
increase in claims to the right of self-determination and their acceptance
by the General Assembly. 14 Its economic corollary was the growth of
claims from the newly independent States to a right to development,
itself an offshoot of the human rights movement. The concepts inherent
in the use of soft law forms in international economic relations are the
forces for development and change in international law. They both
cause change and are consequential upon it.

However, the substance of any right to development 15 is far removed
both from the narrow subject matter of international economic law as
conceived of in the immediate post-Second World War era' 6 and from
that of the first and second generations of human rights law. t 7 Economic
development necessitates the resolution of international claims for the
allocation of resources according to principles of distributive justice, in
conjunction with notions of affirmative action and entitlement so as to
achieve substantive equality of States. The very subject matter of inter-
national economic law has therefore been expanded to incorporate
these ideas so that it now embraces topics such as restrictive trade prac-
tices, control of transnational corporations, foreign investment, transfer
of technology, consumer protection,' 8 allocation of the resources of the
sea, commodity agreements and the sales and marketing of particular
products such as breast milk substitutes and pesticides.

Many of these areas were previously regarded as being within dom-
estic jurisdiction. A State's economic policy was as much its own inter-

13. This is also true of soft law instruments in other subject areas. E.g. human rights,
The Universal Declaration on Human Rights 1948 G.A. Res.217A(IIl), G.A.O.R., 3rd
Sess., Pt.1, Resolutions, p. 7 1 and the environment, the Stockholm Declaration on the
Human Environment, Report of the UN Conference on the Human Environment, UN
Doc. A/Conf.48/14.

14. G.A. Res.1515(XV), 14 Dec. 1960. G.A.O.R. 15th Sess., Supp.16, p. 6 6 .
15. Both the existence of a right to development and its possible content are contro-

versial. See Schacter, "The Evolving Law of Development" (1976) 15 Col. J. Trans. L. 1;
Rich, "The Right to Development as an Emerging Human Right" (1983) 23 V.J.I.L. 287;
Rich, op. cit. supra n.3.

16. Primarily international trade regulation through the GATT and international cur-
rency regulation through the Bretton Woods Agreement.

17. For the notion of the first and second generations of human rights law, see K.
Vasak, "A Thirty Year Struggle-the Sustained Efforts to Give Force of Law to the
Universal Declaration of Human Rights" UNESCO Courier, 29 Nov. 1977, as cited in
Rich, op. cit. supra n.3.

18. See the UN Guidelines for Consumer Protection, U.N.G.A. Res.39/248, adopted
unanimously 9 Apr. 1985. Harland, "The United Nations Guidelines for Consumer Pro-
tection" (1987) 10 J. Consumer Policy 245.
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nal business as its political structure. The dominant participants in inter-
national economic relations are not exclusively, or even primarily,
States but entities controlled by domestic law-individuals and national
and transnational corporate organisations. Taking the principles enun-
ciated in Articles 1, 55 and 56 of the United Nations Charter' 9 as a start-
ing point, the ambit of legitimate international concern has been
broadened by these instruments. However, this development has not
necessarily been accompanied by a determination of the appropriate-
ness of international regulation in these fields and of its applicability to
essentially domestic bodies.20 The outcome has been to limit the dom-
estic jurisdiction exception and consequently the notion of economic
self-determination.

This expansion of subject matter to encompass an overall develop-
ment of a New International Economic Order is one reason for the
many contradictions in the area. Claims are made in this expanded area
of international economic law that lie contrary to traditional principles
of international law such as sovereign equality, non-preferential and
reciprocal treatment and non-discrimination. Developing States rely
upon sovereign equality to reinforce their independent status and stand-
ing in the international community while simultaneously denying it
through claims to receive non-reciprocal, preferential treatment in the
economic sphere.

In an analytical study carried out by UNITAR, 2 l sovereign equality is
placed directly alongside a duty to co-operate as two of the most funda-
mental principles22 of the New International Economic Order.2 1 Sover-
eign equality incorporates the right to economic self-determination but
this is limited by the restrictions said to be imposed by the duty to co-

19. Art.l, para.3 includes the achievement of "international co-operation in solving
international problems of an economic, social, cultural or humanitarian character" as a
Purpose of the UN. Art.55 states: " . . . the United Nations shall promote: . . . b. solu-
tions of international economic, social health and related problems; . . . ".

Art.56 states: "All Members pledge themselves to take joint and separate action in co-
operation with the Organisation for the achievement of the purposes set forth in Article
55.'"

20. This development is similar to that decried by Professor Brownlie of the prolife-
ration of new human rights without attention to the "quality control" needed: Brownlie,
"The Rights of Peoples in Modern International Law", in Crawford, op. cit. supra n.3, at
p.15.

21. "Progressive Development of the Principles and Norms of International Law Relat-
ing to the New International Economic Order", prepared by Prof. Abi-Saab, UN Doc. A/
39/504, Add.1 (1984).

22. Idem, p.40.
23. Cf. the Declaration on the Right to Development, 4 Dec. 1986, G.A. Res.41/128.

Art.3(3) states: "States should fulfil their rights and duties in such a manner as to promote
a new international economic order based on sovereign equality, interdependence, mutual
interest and cooperation among all States... 
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operate. The report elaborates upon the content of this latter duty. It
includes, inter alia, the principle of preferential treatment for develop-
ing countries, the right of every State to benefit from science and tech-
nology and the principle of entitlement of developing countries to
development assistance. These principles, based upon a claim of disad-
vantage, contradict the legal concept of sovereignty24 and assert legal
outcomes of disadvantage. Indeed, "the concepts of economic indepen-
dence and world-wide distribution are in a way contradictory". 5 The
principles of the New International Economic Order expose the fiction
of sovereign equality while continuing to assert it; 26 the soft law instru-
ments that have been formulated to promote and establish that Order
rest upon this same contradiction.

These contradictions are at the level of the underlying principles of
international economic law; there are others at the level of substantive
detail.2 7 These can be found both across the various instruments and
within single ones. Many of the instruments cover similar ground and
there is overlap between them. 8 While later instruments attempt to
build upon the earlier ones the language need not always be consistent
or there may have been a deliberate drawing back, or change of direc-
tion. Programmes for development do not routinely progress in a single
forward direction.

Another factor producing inconsistency is that there are now many
different international and regional arenas with the development of
international economic law upon their agenda. 29 The different partici-
pants in the negotiation and formulation processes of such instruments
and their diverse backgrounds and goals make uniformity improbable.

There is also a growing concern that there are now simply too many

24. Horn, "Normative Problems of a New International Economic Order" (1982) 16 J.
World Trade L. 338, 343.

25. Idern, p.341.
26. Riphagen, "From Soft Law to Jus Cogens and Back" (1987) 17 V.U.W.L.R. 81.
27. See examples in Seidl-Hohenveldern, op. cit. supra n.1, at p.217.
28. E.g. the UN Code of Conduct on Transnational Corporations reiterates many of

the principles found in the UN Guidelines for Consumer Protection. See Harland, "Some
International Dimensions of Consumer Law and Policy" (1987) 29 Journal of the Indian
Law Institute 451.

29. Among the institutions that have been instrumental in the negotiation and produc-
tion of soft law instruments arc: UNCTAD (Restrictive Business Practices Code, Code on
the Transfer of Technology); the UN Center on Transnational Corporations (Code on
Transnational Corporations); the UN Economic and Social Council ("the illicit payments
Code"); OECD (Declaration on International Investment and Multinational Enterprises,
Guidelines for Multinational Enterprises, Recommendation concerning Action against
Restrictive Business Practices affecting International Trade including those involving
Multinational Enterprises); ICC (Guidelines for International Investments); and the ILO,,
the WHO and FAO. The overlap in the subject matter of these instruments is evident
from this list. The ICC, unlike the other bodies, is of course a private, non-governmental
body.
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instruments and States cannot effectively implement them all. 30 Where
textual inconsistencies arise between treaties, technical problems of
amendment by successive treaties and treaty interpretation under the
Vienna Convention arise. These are avoided by the use of a soft form.
Indeed, it is a feature of soft law that it should be viewed in its totality as
providing overall direction and policy and not in its component parts.
However, it is becoming increasingly difficult to keep grasp of the total-
ity in the light of the multiplicity of instruments and the inconsistencies
between them.

B. Transformation of Soft Law into Hard Law

The first claims to be identified relate to the status of these instruments
and expose the most fundamental challenge: on the one hand there is
the deliberate avoidance of traditional legal forms, while on the other
there are 'claims that some of these non-legal forms have themselves
acquired legal force 31 and even legal force of a superior nature, that is, a
norm of jus cogens.32 Such strong claims need to be treated with cau-
tion: they are either assertions that the soft form has hardened into legal
norms or they amount to an assertion that the very sources of inter-
national law33 have undergone change. Any claim in the former
category requires careful analysis to determine whether it does indeed
represent the actual commitments of States (i.e. constitutes customary
international law). A claim in the second category is much more contro-
versial for it amounts to an assertion of a "revolutionary change in the
structure of the system itself".34 The claim is that there has been a
change in the criteria for validity in international law and its acceptance
would necessitate a reworking of the sources of international law.

Claims in the first category, that the principles contained in a soft law
instrument have become transformed into hard law, rest upon an
assertion that subsequent State practice has changed the status of the
principles. It may also be urged that this very transformation was a
major goal of the formulation of the principles. The requisite State prac-
tice may be the inclusion of principles originally expressed in soft law

30. See F. Morgenstern, Legal Problems of International Organisations (1986),
pp.98-103 for expressions of concern about the multiplicity of standard setting instruments
and the lack of "any single body with an overview of the entire standard setting process".

31. Horn, op. cit. supra n.24, at p.3 4 7 .
32. That is, a "peremptory norm of international law" as defined in Vienna Conven-

tion, Art.53.
33. Art.38(1) of the Statute of the International Court gives the accepted sources of

international law: international conventions whether general or particular; international
custom; the general principles of law; judicial decisions and the teachings of the most
highly qualified publicists.

34. Garibaldi, "The Legal Status of General Assembly Resolutions: Some Conceptual
Observations" (1979) 73 Proc. Am. Soc. Int. L. 324.
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forms into treaties, although it is likely that the language would have to
be adapted to create hard obligations'. Such action represents a deliber-
ate choice on the part of States parties to the treaty to change the status
of the principles.35

Far more problematic is the second claim, that soft law principles
have come to represent customary international law. Such principles do
not and cannot per se be regarded as customary international law for a
number of reasons. There must be sufficient evidence of State practice
and opinio juris. "The elements of the formation of the rules of general
international law-international custom-are not some esoteric inven-
tion but rather they provide criteria by which the actual expectations
and commitments of States can be tested." 36 State practice is evidenced
by what States do, as well as by what they say. Before a decision-maker
accepts such a claim, evidence should be produced that an instrument of
soft law has been consistently acted upon. Even where there is evidence
of a consistent and uniform body of State practice, there is the need to
establish opinio juris and the conceptual problem as to whether action
taken in compliance with an instrument specifically denied to be legally
binding and asserted to be voluntary can be evidence of opinio juris.3 7

The required intention to be bound may be denied, either expressly by
the words of the instrument, or implicitly by the choice of a soft law
form. The interests of States in voting for the adoption of a soft law
instrument will differ along with their expectations and intentions as to
implementation. This is not to deny that soft law can become customary
international law or be declaratory of it. It can clearly do so, and the rel-
evant soft law instruments may well have a catalytic effect. Since soft
law is used in international economic relations precisely where there is
an intention in at least some of the participants to develop and change
the law it cannot be expected that this will happen instantly or readily:
the notion of instant customary law appears incompatible with the revol-
utionary content of much soft law.38

However, these assertions must themselves be reconsidered in the

35. E.g. the incorporation of G.A. Resolutions (Res.1721(XVI); 1884(XVIII);
1962(XVIII)) into the Treaty on Principles Governing the Activities of States in the
Exploration and Use of Outer Space including the Moon and Celestial Bodies 1967, 610
U.N.T.S. 205; the incorporation of the Universal Declaration of Human Rights 1948,
G.A. Res.217A(III), G.A.O.R., 3rd Sess., Pt.1, Resolutions, p. 7 1 into the International
Covenant on Civil and Political Rights, Annex to G.A. Res.2200, 21 G.A.O.R., Supp.16,
UN Doc.A/6316, p.5 2 (1966) and the International Covenant on Economic, Social and
Cultural Rights, Annex to G.A..Res.2200, idem, p.49.

36. Brownlie, op. cit. supra n.20.
37. Baade, "The Legal Effects of Codes of Conduct for Multinational Enterprises", in

N. Horn (ed.), Studies in Transnational Economic Law, Vol.1, Legal Problems of Codes
of Conduct for Multinational Enterprises (1980).

38. See Dupuy, "Declaratory Law and Programmatory Law: From Revolutionary Cus-
tom to 'Soft Law' ", in Horn, idem, p.247.
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light of the decision of the International Court of Justice in the Nicara-
gua case. 39 There the Court held that the opinio juris of States with
respect to the prohibition against the use of force could be deduced from
their attitude towards the relevant resolutions of the General
Assembly.40 Without any more evidence of the alleged opinio juris than
mere acceptance of the resolutions, the Court determined that there was
indeed an established principle of customary international law. 4' This
conclusion was reached despite many instances of inconsistent State
practice which were not considered by the Court to be fatal to the claim,
but were dismissed as illegal breaches of the rule. The decision appears
to represent a willingness by the Court to accept the transformation of
soft law principles into hard law. It may indeed be a greater recognition
of General Assembly resolutions as constituting a source of inter-
national law and thus be a redefinition of those sources. This would be
just such a revolutionary change in the sources of international law. 42

However, the principles in the resolutions in question had their basis
in Article 2(4) of the United Nations Charter, which the Court found
itself excluded from applying by the terms of the Vandenburg Reserva-
tion made by the United States to its acceptance of the jurisdiction of
the Court under Article 36(2) of the Statute of the Court. Once the
Court had taken that step it had cornered itself into finding the resolu-
tions constituted customary international law. It need not necessarily
follow that the Court would treat other soft law resolutions, such as
those constituting the New International Economic Order, in the same
non-rigorous way.

Another point of distinction between the resolutions in the Nicaragua
case and international economic law is that the former are aimed
directly at the activities of States themselves, while in international
economic relations it is the activities of individuals and corporations that
are crucial to the creation of expectations as to the observance of the
regulating instruments. However, the behaviour of these entities cannot
constitute State practice.

International soft law principles can also be implemented into munici-
pal law, either by the State authorities or by individuals through their
contracts. The former is evidence of State practice. There is no reason

39. Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States) (Merits) [1986] I.C.J. Rep. 14.

40. Notably G.A. Res.2625(XXV), Declaration on Principles of International Law
Concerning Friendly Relations and Cooperation among States in accordance with the
Charter of the United Nations, adopted without a vote by the G.A., 24 Oct. 1970.

41. Nicaragua, supra n.39, at paras.188-194, 202-209.
42. See, D'Amato, "Trashing Customary International Law" (1987) 81 A.I.J.L. 101 for

the opinion that "If voting for a UN Resolution means investing it with opinio juris, then
the latter has no independent content; one may simply apply the UN Resolution as it is
and mislabel it 'customary law'."
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why States should not adopt into municipal law whatever aspects of soft
law they desire. No other State, whether a participant in the soft law
instrument or not, can object to this process. This may be done either
through formal prescription or through the enunciation of standards by
domestic administrative and judicial decision-makers. The domestic
content of, for example, standards of unfair trading or public policy can
be derived from the standards enunciated in the international instru-
ments. Once adopted by the domestic courts of one State they can then
be applied in the courts of other States through conflicts rules.

In a number of States there have been domestic formulations of codes
of conduct and guidelines for the self-regulation of various business and
commercial concerns. 43 The growth of soft law instruments in inter-
national relations has been mirrored domestically. There is an aware-
ness that economic activities, whether performed in the domestic or
international plane, cannot always be appropriately regulated by legis-
lation or other forms of hard law. There is no reason why voluntary
codes or guidelines concluded domestically should not incorporate or
adapt standards formulated in the international codes. Although adop-
tion from one soft law instrument into another does not alter the legal
status of the principles in the way that incorporation into legislation or
judicial decisions in common law countries does, this process would con-
tinue the pattern of creation of expectations as to future behaviour
among those accepting the regulations.

There is the further, more significant question, as to whether it is even
desirable to claim that soft law has in fact become hard law. Lawyers
have a tendency to favour the legal norm and see this claim as desirable
but the outcome of any such conclusion must also be considered. If a
principle is, or becomes, a legal norm certain legal consequences follow
from its performance and its breach. If claims that soft law principles
have become hard law are to be accepted, it must be possible both to
determine breach and the legal outcome of any claim of breach. "The
quality of the legal consequences must be considered with some preci-
sion.

IV. CHOICE OF SOFT LAW FORMS

BOTH treaties and international customary law have inadequacies for the
regulation of this area of international relations so that it is not surpris-
ing that new techniques were sought for the projection of a New Inter-

43. For examples of domestic soft law codes, see N. Reich and L. J. Smith (eds.),
"Special Issue: Implementing the Consumer-Supplier Dialogue Through Soft Law"
(1984) 7 J. Consumer Policy.

44. Brownlie, "Legal Effects of Codes of Conduct for MNEs: Commentary", in Horn,
op. cit. supra n.37, at p.42.
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national Economic Order. The success of the development of human
rights law from the Universal Declaration on Human Rights was an
encouraging model to adopt.

Multilateral treaties are slow to be concluded, slower still to come
into force, and bind only the parties to them. The avoidance of the
treaty form means that States are not bound by either domestic or inter-
national rules relating to treaties. There may be domestic constitutional
technicalities to be satisfied before a treaty can be ratified; 45 the growth
of executive agreements in United States domestic law was a national
response to this while the evolution of soft law forms is an international
one. The Vienna Convention aimed at hardening the rules regulating
those treaties that come within its terms. For example, the rules regulat-
ing the termination 46 and amendment 47 of treaties are restrictive; a fun-
damental change of circumstances is a ground for termination but only
within tightly drawn limits and is not a basis for amendment within the
terms of the Convention. 48 It is possibly no coincidence that the trend
towards concluding international soft law instruments gained momen-
tum within a very short time after the finalising of the Vienna Conven-
tion, which hardened the rules governing treaties.

Despite the potential disadvantages of treaties the reality is that the
process of negotiating a soft law instrument can often be as complex and
lengthy as that for the negotiation of a treaty. 49 This is inconsistent with
a belief that the end result is in any event of no legal significance.
Further, States make precise exceptions where they do not wish to be
taken as bound; 50 many of these statements approach the language and
form of a treaty reservation, itself a device for avoiding a hard treaty
commitment. These statements are not subject to the Vienna Conven-
tion provisions on reservations. 51 They may be taken as a form of pro-
test against being bound by some possibly emergent rule of customary
international law,52 especially where the instrument has been adopted

45. E.g. Art.II, s.2 of the US Constitution requires two-thirds of the Senate to concur
in the making of a treaty.

46. Vienna Convention, Arts.54-64.
47. Idem, Arts.39-41.
48. Idem, Art.62.
49. E.g. the negotiations for the Code of Conduct for Transnational Corporations

which were commenced in 1977. See Maynard, "A Code of Conduct for Transnational
Corporations" (1983) 4 The Company Lawyer 103 for a description of the first five years of
negotiations. This makes arguments that the soft law form is speedier to conclude appear
hollow.

50. E.g. the reservations of the Federal Republic of Germany, France, Japan, the UK
and the US to G.A. Res.3201(S-VI) (1974) 13 I.L.M. 744.

51. Vienna Convention, Arts.19-23.
52. On the role of protest against the emergence of a new rule of international law, see

Anglo-Norwegian Fisheries case (UK v. Norway) [1951] I.C.J. Rep.116; Asylum case
(Colombia v. Peru) [1950] I.C.J. Rep.266.
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by consensus. The very action of ensuring that dissent is on record also
reveals the concern of States that claims will be made that these non-
legal forms represent international law. This inconsistency between
rejection of the treaty form while simultaneously acting as though it had
been used is symptomatic of anticipated claims that new norms have
been established despite assertions that they have not. It is also rep-
resentative of the confusion as to how international norms are made.

The use of a soft law form is often a compromise 53 between those
States which did not favour any regulatory instrument and those which
would have preferred the conclusion of a treaty. Although it is the sub-
stantive claims of the newly independent States that challenge the inter-
national legal order, those States often favour the use of the traditional
sources to bestow the required certain legality upon their claims. How-
ever, a soft law form is preferable to either no outcome at all to negoti-
ations, or to a treaty with diluted and vague provisions. In the light of
the requirement of the International Court of Justice "that the provision
concerned should, at all events potentially be of a fundamentally norm-
creating character", 54 such a treaty may be less likely to evolve as cus-
tomary international law than a more precisely worded resolution. Even
if such a provision cannot be shown to have become customary inter-
national law it may in practice be harder to discount than a treaty which
has failed to come into force.

The increasing use of soft law forms also reflects the present import-
ance of the organised international and regional, specialised and general
institutional bodies for the negotiation, formulation and propagation of
principles of international law. Despite this widespread reliance upon
multilateral negotiation, however, an essential element of international
economic relations remains the bilateral barter or trade-off which can-
not easily be incorporated within multipartite institutional resolutions. 55

Although soft law instruments have a high profile a large number of
bilateral treaties and international contracts are still regularly concluded
between States in the conduct of their economic affairs. Further, the
multilateral treaty is still the preferred instrumentality where formal
rights and obligations need to be specified. Soft law is well suited for the
specification of interests and values but does not provide the required'
precision for such matters as the passing of title or of risk. There is a
continuing process of treaty-making in the formation of international
economic relations which runs parallel to and supplements the develop-

53. Compromise is still more evident in the so-called "Zebra" instruments which con-
tain both legally binding and non-binding provisions.

54. North Sea Continental Shelf cases (Fed. Rep. of Germany v. Denmark; Fed. Rep. of
Germany v. The Netherlands) [1969] I.C.J. Rep.3, para.72.

55. Riphagen, op. cit. supra n.26, at p.97.

OCTOBER 19891



862 International and Comparative Law Quarterly [VOL. 38

ments in soft law. 56 This emphasises the deliberate choice made
between hard law and soft law forms and reinforces the view that they
are not intended to be equated.

V. CLAIMS AS TO OUTCOMES

A. Soft Means of Enforcement

Claims may also be made about the outcome of non-compliance with
soft law and its use in the settlement of disputes. Much of the substan-
tive content of soft law is subjective and discretionary5 7 and is inherently
unsuited to adjudication. What it is pre-eminently suitable for is avoid-
ing the need for adjudication by providing a framework for negotiation
and other non-adjudicative forms of dispute resolution by creating
expectations as to the frame of reference for the conduct of negoti-
ations. This process is well illustrated by the Badger 58 and Hertz59 inci-
dents where the Organisation for Economic Cooperation and
Development Guidelines on Restrictive Business Practices were used to
reach an adjustment of the respective disputes, although the Guidelines
were not directly applicable and could have been discounted in an
adjudication.

Soft law has an informative and educative role which is well suited to
non-judicial means of dispute settlement and to self-regulation between
interested participants. Domestic alternative dispute resolution pro-
cedures are being increasingly promoted in a number of jurisdictions as
the disadvantages of litigation for dispute resolution become ever more
apparent. 60 Again the international developments mirror domestic
ones. Soft means of enforcement through the role of monitoring or fol-
low-up agencies can assist in this role.6 ' Monitoring and watchdog
bodies can be established domestically or internationally which can
lobby governments and corporations as well as document violations.
They can also further the development and reform process by suggesting
amendments based upon their experience of examining the operation of

56. An obvious example is the Vienna Convention for the International Sale of Goods
1980 (1980) 19 I.L.M. 671.

57. For the characteristics of soft law see Gruchalla-Wesierski, op. cit. supra n. 1.
58. See R. Blanpain, The Badger Case and the OECD Guidelines for Multinational

Enterprises (1977).
59. Idem, pp.157-161.
60. See S. Goldberg, E. Green and F. Sander, Dispute Resolution (1985) for an over-

view of different techniques being used in domestic and international dispute resolution
processes.

61. See Morgenstern, op. cit. supra n.30, at pp.125-134 for a discussion of implemen-
tation of non-binding standards.
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the instruments. 62 Since adjudication has never been the primary means
of resolving international disputes, especially those involving economic
matters, the unsuitability of soft law for adjudication should not be
viewed as a major disadvantage.

B. In Domestic Courts

The conclusion by States of international soft law instruments has out-
comes in domestic as well as international arenas. The decision in a case
may turn upon the bench's opinion as to whether the State has entered
into a genuine international (hard) commitment. The case of The Com-
monwealth v. Tasmania63 can be used as illustration. In that case the
High Court of Australia decided that the external affairs power in sec-
tion 51(xxix) of the Commonwealth Constitution64 enables the Com-
monwealth Parliament to give effect to an international treaty to which
Australia is a party. The treaty in question was the UNESCO Conven-
tion for the Protection of the World Cultural and National Heritage.
One of the issues before the Court was whether the terms of the treaty
were sufficiently precise to create any binding obligations on the parties
that could be implemented by legislation, that is was the treaty hard or
soft law. The High Court was divided on thispoint. One viewpoint was
that of Gibbs CJ, who concluded that the articles of the Convention
imposed no outright obligations upon Australia. He focused on words
and phrases like "endeavour", "in so far as is possible", "each State will
do all it can to this end", and "as appropriate for each country" to illus-
trate the subjective and discretionary nature of the provisions. He con-
cluded that no obligation could be more vaguely expressed and that it
would be incapable of enforcement. 65 Mason J (for the majority) came
to the opposite conclusion. 66 He felt the Convention imposed a series of
obligations upon the parties that were capable of being implemented by
legislation. States had undertaken a serious negotiation process and
concluded a treaty which they must have intended to create binding

62. See Violating the Pesticide Code, A Survey of Indonesia, The Philippines and Thai-
land by the International Organisation of Consumers Unions, Regional Office for Asia
and the Pacific and the Institute for Consumer Policy Research, Consumers Union (1987).
This is a report into the implementation of the Pesticide Code in the three named coun-
tries 16 months after its adoption. It recommended changes to the Code, especially that it
include prior informed consent.

63. (1983) 46 A.L.R. 625.
64. The Commonwealth of Australia, Constitution Act, s.51, itemises the legislative

powers of the Commonwealth Parliament. It states: "The Parliament shall, subject to this
Constitution, have powers to make laws for the peace, order and good government of the
Commonwealth with respect to:- . . . (xxix) External affairs;. .

65. (1983) 46 A.L.R. 625, 658-661.
66. This view was upheld in Richardson v. Forestry Commission and Another (1988) 77

A.L.R. 238.
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commitments for those States which became parties to it. Article 5 of
the Convention includes the obligation to take legal measures and gives
a "strong and positive declaration of what each State will do in the dis-
charge of the responsibility affirmed by the first sentence". This Article
cannot be read "as a mere statement of intention" for it is "expressed in
the form of a command".67 Taking these two judges as representative of
the opposite views expressed by the Court it is noticeable that neither
relied upon the fact the instrument was in hard treaty form. Instead,
they examined the full context of the treaty including the negotiating
process, the number of participants and their intentions, its purpose and
language, as well as general principles of international law before deter-
mining whether there was a hard obligation. The effects of entering into
a binding or non-binding instrument are not restricted to the inter-
national arena and full contextual analysis is needed to resolve claims as
to the outcome of becoming party to such an instrument.

C. In the International Court

While the soft law form may be regarded as unsuited to adjudication, it
may be significant that the International Court of Justice has furthered
the development of soft law principles. In cases where it has been con-
cerned with the distribution of resources it has emphasised the prin-
ciples of equity which underpin the New International Economic Order.
For example, a determination that parties have a duty to negotiate was
asserted to be a proper exercise of the judicial function. 68 Where a case
is commenced by special agreement with the parties requesting guidance
on the allocation of resources such an approach may be unexceptional.69

However, where, as in the Fisheries Jurisdiction case,70 the Court's jur-
isdiction was contested and the question put to the Court was the lega-
lity or otherwise of specific fishing zones this does not seem to be so
readily acceptable. Indeed in the North Sea Continental Shelf cases the
provision in question (Article 6 of the Geneva Convention on the Conti-
nental Shelf) itself allowed for special circumstances so that the equidis-
tance principle contained therein was not a hard rule. Although the
Court asserted in the Icelandic Fisheries Jurisdiction case that it was
applying lex lata and not anticipating the law before the "legislator has
laid it down",71 it was aware of the UNCLOS III negotiations and would
not have wished to give a judgment that was out of tune with the devel-
opments there. This reliance upon equity and equitable principles in

67. (1983) 46 A.L.R. 625, 698-700.
68. Fisheries Jurisdiction case (Merits) (UK v. Iceland) [1974] I.C.J. Rep.3, para.75.
69. As in the North Sea Continental Shelf cases, supra n.54.
70. Fisheries Jurisdiction case (UK v. Iceland) [1974] I.C.J. Rep.3.
71. Idem, para.53.
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cases of boundary disputes illustrates the effect of the application of soft
principles. A stable boundary regime requires boundaries to be precise
and fixed by law. The appeal to the soft notion of equity in the allocation
of resources has allowed almost every boundary dispute to be argued
upon its own facts within the framework of the New International Econ-
omic Order. This allows for flexibility and recognition of special circum-
stances but, as with the relativity of normative standards, the price
might be uncertainty and tension.

VI. NORMATIVE CONSEQUENCES OF THESE CLAIMS

IT has been argued that these various contradictory claims coupled with
the diverse modalities for achieving the goals of the New International
Economic Order have led to a blurring of normativity.72 It is no longer
possible to assume that a proposition is either a legally binding norm or
not, for that ignores the different status that might be claimed for a pro-
position according to its context or desired goal. While this position
accords flexibility and a means for programmed and controlled develop-
ment of standards, it plays havoc with juristic concepts and creates con-
ceptual uncertainty. It means an abandonment of the concept of legal
ordering as an autonomous means of international control distinct from
other means of social control and allows an interplay between law and
non-law. It has also been argued that these many variables mean that
the international order cannot be viewed on a simple linear scale pro-
gressing from non-law at one extreme to jus cogens at the other, but
rather as a continuum in which there is a constant complex interlocking
between jus cogens and non-law or soft law and, moreover, "the logical

,,73requirements of law seem to get lost in the process".
However, there has always been a blurring of law-and non-law in the

international arena. The labels have never been precise. Although pacta
sunt servanda,4 the use of the treaty form does not ensure that hard
legal commitments have been undertaken by the parties; treaties can be
entirely soft or can include specific soft provisions. Thus even hard
treaty law has soft grey areas.

Participants in the international arena need to be able to anticipate
the action and reactions of other participants so as to make reasoned
choices about their own behaviour. To do this effectively the instru-
ments of soft law cannot be ignored. They provide for the shaping and
sharing of values and so create expectations as to the restraints States
will accept upon their own behaviour and will urge or impose upon
others within their jurisdiction. They must be assumed to have been

72. Weil, "Towards Relative Normativity in International Law" (1983) 77 A.J.I.L. 413.
73. Riphagen, op. cit. supra n.26, at p.99.
74. Vienna Convention, Art.26.
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concluded in good faith to determine some restraint upon States' econ-
omic activities. While soft law may not be directly used to found a cause
of action it has both a legitimising and delegitimising direct effect: it is
extremely difficult for even a State that rejected some instrument of soft
law to argue that behaviour in conformity with it by those who accepted
it is illegitimate. While there is no doctrine of desuetude in international
law, the legitimacy of a previously existing norm of international law
may be undermined by emerging principles of soft law.

Even the expectation that instruments of soft law will be ignored is an
important indicator of future behaviour. Those States that reject any
particular resolution or code do not generally distance themselves from
the negotiating process and do not subsequently ignore its existence.
Instead they make it public that they feel no obligation to comply,
allowing other States to react as they think appropriate. While there are
no direct legal sanctions for non-compliance the incidental effects may
include diplomatic and moral pressure. This is in practice a major
enforcement mechanism for all international law and may well prove to
be effective.

The use of soft law instruments has presented a challenge to the nor-
mative structure, the traditional sources, the subjects and subject matter
of international law. The international legal order is an evolving one
that requires a wide range of modalities for change and development,
especially into new subject areas. The participants within the decentra-
lised international legal system do not have available for use the legisla-
tive processes or other sophisticated techniques for change that typically
exist in domestic legal systems. They must draw upon the entire conti-
nuum of mechanisms ranging from the traditional international legal
forms to the soft law instruments. Labelling these instruments as law or
non-law disguises the reality that both play a major role in the develop-
ment of international law and both are needed for the regulation of
States' activities and for the creation of expectations. Soft law instru-
ments allow for the incorporation of conflicting standards and goals and
provide States with the room to manoeuvre in the making of claims and
counterclaims. While this process inevitably causes normative confusion
and uncertainty in terms of the traditional sources of international law,
it is probably the inevitable consequence of unresolved pressures for
change in international law.
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SELF-DETERMINATION, MINORITIES, HUMAN RIGHTS: A
REVIEW OF INTERNATIONAL INSTRUMENTS

PATRICK THORNBERRY*

I. SOME PRELIMINARY QUESTIONS

SELF-DETERMINATION and the rights of minorities are two sides of the
same coin. When a colony or subject people accedes to independence in
the name of self-determination, political unity and integral statehood
will rarely be matched by national unity and ethnic homogeneity. 1 The
new State will frequently be dominated by a particular ethnic group in a
majority, and there will be ethnic minorities. The consequences for the
smaller groups of the transition from Empire to statehood may be
severe; inter-ethnic solidarity in the face of a common alien oppressor
may be ruptured and replaced by a more intimate, local and knowing
oppression. This applies both when the new State is "national" in the
sense of having a developed national character at the inception of state-
hood, and when the new State is born of a territorial concept, and
nationality is still to be forged, if necessary by the plundering of small
groups to achieve assimilation. 2

Accession to independence and defence of that independence parade
under the banner of self-determination, a concept enshrined in the
United Nations Charter, 3 the International Covenants on Human
Rights and other international instruments.4 The legal implications of
this concept for minorities are, therefore, a matter of considerable
moment. Self-determination is a concept of liberation. Its inscription in
legal texts has coincided with an astounding transformation of political
geography. States have replaced Empires. The age of colonialism
becomes a historical datum, even if its long-term effects are profound.5

* Reader in International Law, Liverpool Polytechnic.

1. The reports of the Minority Rights Group (London) bring out the complexity of
States in ethnic and religious terms. See also Capotorti, Study of the Rights of Persons
belonging to Ethnic, Religious and Linguistic Minorities (1979) UN Sales No.E.78.XIV.
The present author is compiling "profiles" of 50 States for the UN University which exam-
ine their legal arrangements relating to minorities, and include reviews of population com-
position. Some results of this Study are reviewed in Minorities and Human Rights Law,
Minority Rights Group Report No.73 (1987).

2. Definitions of assimilation, integration, etc., are essayed in the UN Special Study on
Racial Discrimination in the Political, Economic, Social and Cultural Spheres, UN Sales
No.71.XIV.2.

3. Discussed, infra.
4. Infra.
5. One result is that many colonies have advanced to statehood within their sometimes

arbitrary colonial borders, resulting in States of great ethnic complexity.

(1989) 38 I.C.L.Q.
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But the facts of ethnic diversity and diverging political and moral
ambitions within States require that questions be asked of self-determin-
ation. Does it liberate ethnic groups within States or even concern
them? Has the phrase "All peoples have the right of self-determination"
in the International Covenants on Human Rights (infra) a real function
as a principle of human rights? What are "peoples"? Are minorities jus-
tified in appropriating self-determination to state their claims and aspir-
ations? Are they wise to do so?

The connection between minorities and self-determination has been
discussed in the legal literature, though the volume of writings is limited
and minorities are frequently not the main focus of enquiry.6 Minorities
appropriate the vocabulary of self-determination whether governments
or scholars approve or not. Conflicts between State and minority
demonstrate a quality of endurance. Contemporary State-minority dis-
putes of high topicality include those involving the Basques, Corsicans,
Eritreans, Kurds, Sikhs, the protagonists in the civil strife in the Sudan,
and the Tamils of Sri Lanka-there are many others.7 Minorities have
utilised the notion of secession, where a group would form its own State.
The Biafrans wanted to secede from Nigeria; the Bengalis achieved
secession from Pakistan and statehood in Bangladesh. 8 Even if the
demands of minorities are not so "extreme", self-determination is part
of their vocabulary.

Most recently, indigenous peoples have begun to articulate their
grievances through the medium of self-determination. 9 A document of
the Four Directions Council "Declares that indigenous populations are
'peoples' within the meaning of the International Covenants of Human
Rights... "O Principles drafted by the World Council of Indigenous
Peoples paraphrase international instruments: "1. All indigenous
peoples have the right of self-determination. By virtue of that right they
may freely determine their political status and freely pursue their eco-
nomic, social, religious and cultural development."' 1 Indigenous groups

6. Among contributions to the literature, see: Cassese, International Law in a Divided
World (1986); Crawford, The Creation of States in International Law (1979); Dinstein,
"Collective Human Rights of Peoples and Minorities" (1976) 25 I.C.L.Q. 102; Ermacora,
"The Protection of Minorities before the United Nations" 182 Rec. des Cours 251; Van
Dyke, Human Rights, Ethnicity and Discrimination (1985).

7. See various reports of the Minority Rights Group; Day (ed.), Border and Territorial
Disputes (1982); Caratini, La Force des Faibles (1986).

8. Crawford, op. cit. supra n.6; International Commission of Jurists, The Events in
East Pakistan 1971 (1972); Panter-Brick, "The Right to Self-Determination, Its Appli-
cation to Nigeria" (1968) 44 Int. Affairs 254.

9. See generally, Indigenous Peoples A Global Quest for Justice, A Report of the Inde-
pendent Commission on International Humanitarian Issues (1987).

10. UNDOC E/CN.4/Sub.2/AC.4/1983/CRP. 1, annex.
11. UNDOC E/CN.4/Sub.2/AC.4/1985/WP.5.
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are mostly within the international law governing minorities, but see
themselves as "more than" minorities and entitled to the rights of
peoples. This conveys a sentiment that self-determination is not "for" or
"about" minorities-a proposition assented to by the governments of
many States. Some minorities are nonetheless convinced that self-
determination is the only concept that penetrates to the heart of their
claims. This implies that the potential of self-determination is not yet
exhausted, that it is not "passe. 12

II. TOWARDS THE UNITED NATIONS CHARTER

THE United Nations Charter gave expression to a doctrine which had
been maturing in international relations certainly since the American
and French revolutions. These demonstrated two aspects of self-
determination: casting off alien rule, and putting forward the people as
the ultimate authority within the State-"external" and "internal" self-
determination, respectively. 3  Self-determination and rights of
minorities were linked in the legal arrangements accompanying nine-
teenth-century examples of nations becoming States. The doctrine of
the nation-State shaped these arrangements: the ideal State is the State
of single nationality. Mazzini's conception of Italy included its ethnic
and cultural uniformity, even if this meant denationalising "foreign"
populations. Slavs, Greeks and Romanians gave expression to similar
views. Political theory stressed the benefits to democracy of ethnic
homogeneity. 14 International law reflected a colder view. Statesmen for-
esaw the disruptive potential of nationalist fervour carried to excess.
Legal constraints, usually in treaty form, were deployed to protect eth-
nic and religious minorities threatened by self-determination. 15

The reciprocity of self-determination and safeguarding treaty was
maintained throughout the nineteenth century. The "pattern" was
flawed and betokened the existence of first- and second-class States:
those which could be trusted to extend the benefits of democracy to all

12. S. Prakash Sinha, "Is Self-Determination Passd?" (1973) 12 Col. J. Trans. L. 260.
13. Infra.
14. "... it is in general a necessary condition of free institutions that the boundaries of

governments should coincide ... with those of nationalities", Mill, "Considerations on
Representative Government", in John Stuart Mill, Three Essays (1975), pp.3 8 2 and 384.
Some of the hierarchical assumptions .which may lie under the surface of arguments in
favour of assimilation of cultures are well expressed by Mill: "Experience proves, that it is
possible for one nationality to merge and be absorbed in another: and when it was orig-
inally an inferior and more backward portion of the human race, the absorption is greatly
to its advantage", idem, p. 3 8 5 .

15. Claude, National Minorities. An International Problem (1956); Fouques-Duparc,
La Protection des Minorit~s de Race, de Langue et de Religion (1922); Laponce, The Pro-
tection of Minorities (1960); Macartney, National States and National Minorities (1934).
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citizens and those which could not. 16 The powers at the Paris Peace
Conference following the First World War organised and expanded the
"system" of independence coupled with a minorities guarantee into a
determinate form. There was no "universal" arrangement. The powers
did not threaten their own empires with self-determination. Nor were
they subjected to minorities treaties. President Wilson's exhortations in
favour of general acceptance of self-determination and obligations
towards minorities were to little avail.17 While the mandate system
inscribed in the Covenant promised ultimate self-government for ex-
enemy colonies, minorities were not accorded any special position
therein, but were dealt with through treaties and declarations applying
to specific groups, under the supervision of the League.' 8 States under
this regime were obliged to grant to all their inhabitants basic human
rights. Special minorities provisions were designed to ensure that
nationals belonging to minorities would enjoy the same treatment in law
and in fact as other nationals.' 9 Autonomy rights were granted to cer-
tain groups.

20

The basic premises of the system was summed up by the Permanent
Court of International Justice. 2

1 It was:

... to secure for certain elements incorporated in a State, the population
of which differs from them in race, language or religion, the possibility of
living peaceably alongside that population and co-operating amicably with
it, while at the same time preserving the characteristics which distinguish
them from the majority, and satisfying the ensuing special needs.

But the promises of "peaceful living" and "amicable co-operation"
were not realised. Some States treated their minorities badly; some
minorities were "disloyal" to their States. Beyond pragmatic reconcili-
ation of States and minorities, the ultimate purposes of the League

16. Claude, ibid, provides an acute analysis of the defects of the pre-League of Nations
arrangements. Also Thornberry, "Is There a Phoenix in the Ashes?-International Law
and Minority Rights" (1980) 15 Texas Int. L.J. 421.

17. At the Paris Peace Conference, .. . the British and American delegations were
anxious to confine self-determination to Europe, while the French and Italian delegations
would have preferred to confine it to Utopia", Cobban, The Nation State and National
Self-Determination (1969), p. 6 6 .

18. For a list of the States affected by the system, and its results, see De Azcirate, The
League of Nations and National Minorities (1945); Robinson et al., Were the Minorities
Treaties a Failure? (1943); Thornberry, op. cit. supra n. 16.

19. Fouques-Duparc, op. cit. supra n.15, at p.260.
20. Idem, p.265.
21. "In order to attain this object, two things were regarded as particularly necess-

ary ... The first is to ensure that nationals belonging to racial, religious or linguistic
minorities shall be placed in every respect on a footing of perfect equality with the other
nationals of the State. The second is to ensure for the minority . . . suitable means for the
preservation of their . . . peculiarities, their traditions and their national characteristics",
Minority Schools in Albania (1935), PCIJ Ser.A/B. No.64, p. 17 .
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regime were unclear.2 2 Latin American views implied that the regime
was a staging post on the way to a complete national unity; the ideal
State was a melting-pot of races and cultures, a cauldron of assimila-
tion.2 3 The rights of minorities under the League system fell far short of
self-determination.

III. THE UNITED NATIONS CHARTER

DESPITE its invocation in the inter-war years, self-determination was not
part of positive international law.2 4 The "principle" is expressly men-
tioned in the United Nations Charter, in Articles 1(2) and 55. Article
1(2) places the principle among the purposes of the United Nations.
Article 55 provides: "With a view to the creation of conditions of stab-
ility and well-being which are necessary for peaceful and friendly rela-
tions among nations based on respect for the principle of equal rights
and self-determination of peoples, the United Nations shall pro-
mote . . . "-there follows a list of important political, social and econ-
omic goals. By Article 56, UN members pledge themselves to support
the purposes in Article 55.

Notwithstanding initial equivocation, it can now be seen that real
obligations were created, if imperfectly expressed, in the Charter.25

Self-determination in the Charter attaches to "peoples". The meaning
of "peoples" occasioned inconclusive discussion at the San Francisco
Conference. The terms "State", "nation" and "people" are all used in
the Charter. The UN Secretariat examined the terms: "The word
'nation' is broad . . . enough to include colonies, mandates, protector-
ates and quasi-States as well as States"; and, " . . . 'nations' is used in
the sense of all political entities, States and non-States, whereas
'peoples' refers to groups of human beings who may, or may not, com-
prise States or nations".2 6 The broad interpretation provoked a French
delegate to say that the Charter appeared to sanction secession. Others
disagreed. 27 But the opinions of statesmen at the San Francisco Confer-

22. De Azcirate, op. cit. supra n.18.
23. Yepes, "Les Problmes Fondamentaux du Droit des Gens en Amdrique" (1934)

30(I) Rec. des Cours 14.
24. The Aaland Islands Case (1920) L.N.O.J. Special Supp. No.3, p.5; Barros, The

Aaland Islands Question: Its Settlement by the League of Nations (1968); Brown, "Self-
Determination in Central Europe" (1920) 14 A.J.I.L. 235.

25. Consult, inter alios, Cassese, op. cit. supra n.6; Cristescu, "The Historical and Cur-
rent Development of the Right to Self-Determination, etc." UNDOC E/CN.4/Sub.2/404;
Pomerance, Self-Determination in Law and Practice (1982); Rigo-Sureda, The Evolution
of the Right of Self-Determination (1973).

26. UNCIO DOCS, Vol.XVIII, pp.657-658.
27. UNCIO DOCS. VoI.XVII, p.142; Cassese, in Buergenthal and Hall (eds.), Human

Rights, International Law and the Helsinki Accord (1977), pp. 9 5 et seq.; Russell and
Muther, A History of the United Nations Charter, The Role of the United States 1940-1945
(1958).
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ence towards minorities were largely negative in character. Despite the
high level of interest in human rights, proposals for the protection of
minorities were lacking. 28 Claude doubts whether the Charter carries
any view of the minorities issue: "The United Nations Charter ... was
drafted without recognition of the minority problem as a significant item
on the agenda of international relations." 29 It may be argued, however,
that the Charter does have a view: the future of the "problem of minori-
ties" merges into universal human rights. There is no lacuna: when the
details of the new system of human rights were expounded, a rule for
minorities would emerge. This is some distance from attributing self-
determination to minorities.

The references to self-determination in Articles 1(2) and 55 are com-
plemented by Chapters XI and XII on non-self-governing territories,
and the international trusteeship system. Bowett states that it is permiss-
ible "to regard the entirety of Chapters XI and XII of the ... Charter
as reflections on the basic idea of self-determination". 3

0 Neither
Chapter contains an express reference to self-determination, but the
principle is established indirectly. Article 73 in Chapter XI describes the
development of self-government in non-self-governing territories as a
"sacred trust". Article 76 on the international trusteeship system refers
to progressive development in the Trust Territories towards "self-
government or independence". A key issue was the distinction between
"self-government" and "independence". The colonial powers were
unhappy about referring to "independence" in the generally applicable
Article 73. In the view of the United States, however, "self-government
did not rule out "independence" in appropriate cases. 31 The Philippines
interpreted Article 73 to imply eventual independence for dependent
territories.

32

Chapter XI of the Charter gave a tremendous impetus to the develop-
ment of self-determination with a real possibility of implementation.
Subsequent practice has hardened the meaning of Charter terms, but
the result has been unfavourable to minorities. Chapter XI is a declar-
ation on "Non-Self-Governing Territories". The territorial aspect is
vital: the Chapter refers to "territories whose peoples have not attained
a full measure of self-government"; the sacred trust is to promote "the
well-being of the inhabitants of these territories". A territorial concept
of self-determination appears to rule out minorities without a specific

28. The use of German minorities by Hitler to undermine the stability of their host
States and the whole Versailles settlement induced an anti-minorities climate in the
immediate postwar years.

29. Claude, op. cit. supra n.15, at p.113.
30. "Problems of Self-Determination and Political Rights in Developing Countries"

Procs. A.S.I.L. (1966), p. 13 4 .
31. Generally, Russell and Muther, op. cit. supra n.27, at pp.813 etseq.
32. Ibid.
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territorial base. Further, concentration on territory, in the light of the
reality of mixed and inextricable populations, languages and religions,
weighs heavily towards taking political demarcations as they stand, and
making these the focal point of political change.

IV. THE BELGIAN THESIS

ARTICLE 73 of the Charter was utilised by the General Assembly in the
promotion of self-determination through the requirement of reports on
the progress made by States administering territories towards the objec-
tives set by the Article. The main thrust of the Assembly's effort was in
the direction of the colonial empires. The Belgian representatives
pointed out that the Charter does not single out "colonialism", but non-
self-governing territories.33 Belgium stated that:

... a number of States were administering within their own frontiers
territories which were not governed by the ordinary law; territories with
well-defined limits, inhabited by homogeneous peoples differing from the
rest of the population in race, language and culture. These populations
were disenfranchised; they took no part in national life; they did not enjoy
self-government in any sense of the word.

It was not clear how such groups were excluded from the terms of
Chapter XI.

34 Groups in respect of which Chapter XI applied would
include Indian tribes of Venezuela, the Nagas of India, indigenous Afri-
can tribes in Liberia, Somalis in Ethiopia, tribals of the Philippines,
Dyaks of Borneo, etc. The generality of the Belgian concerns was
expressed in the delegate's remark that: "Similar problems [to colonial-
ism] existed wherever there were underdeveloped groups." 35 The thesis
radicalises self-determination by insisting that it can apply to indigenous
groups and minorities.

The thesis did not prevail. Latin American States and their allies did
not agree that their situation could be assimilated to that of the colonies.
The problems of the indigenous groups were economic rather than col-
onial.3 6 In the view of Iraq, the Belgian argument was based on "anger

33. Van Langenhove, "Le Problme de la Protection des Populations Aborigenes aux
Nations Unies" (1956) 89 Rec. des Cours 321, and The Question of Aborigines Before the
United Nations; The Belgian Thesis (1954); Toussaint, "The Colonial Controversy in the
United Nations" (1956) Y.B. World Affairs 177; Bennett, Aboriginal Rights in Inter-
national Law, Occasional Paper of the Royal Anthropological Institute of Great Britain
and Ireland (1978); UNDOC A/Ac.67/2, pp.3-31.

34. UNDOC A/C.4/SR.429, para.61.
35. UNDOC AIC.4/SR.419, paras.14 et seq. The delegate also noted that the indigen-

ous were still recognised as having problems akin to colonialism by the I.L.O.: see infra on
I.L.O. Convention 107.

36. Delegate of Peru to the Fourth Committee, UNDOC A/C.4/SR.420, para.40.



874 International and Comparative Law Quarterly [VOL. 38

at the criticism directed against conditions in the non-self-governing
territories by less advanced States". 37 One of the authors of the thesis,
Dr Van Langenhove, effectively admitted to the thesis as a Belgian

38tactic.
The United Nations built a consensus on self-determination in

response to the Belgian thesis to bring order to the inevitable historical
movement of decolonisation. The delegate of Iraq to the Fourth Com-
mittee of the General Assembly offered the opinion that: "In the long
run, colonialism must give way to self-government... ,39 The thesis
was rejected in favour of the theory of "salt-water" colonialism,
summed up in General Assembly Resolution 1541(XV).4° Principle IV
states that: "Prima facie there is an obligation . . . to transmit infor-
mation in respect of a territory which is geographically separate and is
distinct ethnically and/or culturally from the country administering it.''4,
The coupling of geography and the ethnic factor is important; without
geography, the designation of non-colonial territories as entitled to self-
determination was a possibility, though even with this factor, the defi-
nition is not perfect if the intention is to exclude all minority groups.42

The restrictive view of the non-applicability of self-determination to
minority groups is strengthened by a consideration of General Assembly
Resolution 1514-the Colonial declaration-passed on the day before
Resolution 1541.43 The holder of the right of self-determination is, once
more, declared to be the people. The meaning of the term "people" is
conditioned by repeated references to colonialism. Paragraph 6 of the
Resolution states that: "Any attempt aimed at the partial or total dis-
ruption of the national unity and the territorial integrity of a country is
incompatible with the Purposes and Principles of the Charter of the
United Nations." The effect is that colonial boundaries function as the
boundaries of the emerging States. Minorities, therefore, may not
secede from States-at least, international law gives them no right to do

37. UNDOC A/C.4/SR.257, para.11.
38. Van Langenhove, The Question .... op. cit. supra n.33, at pp.83-84.
39. UNDOC A/C.4/SR.257, paras.11-14. The reference of the delegate is to Chap.XI;

this need not be taken to rule out a post-colonial future for self-determination as such.
40. GAOR 15th Session, Supp. 16, p. 29 .
41. Ibid.
42. For some points on the application of the definition to aborigines, see Bennett, op.

cit. supra n.33, at p. 13 .The physical separation of East and West Pakistan and the conse-
quences of this for self-determination are discussed by the International Commission of
Jurists in op. cit. supra n.8.

43. GAOR, op. cit. supra n.40, at p.66. For reviews of the Declaration, consult, inter
alios, Pomerance, op. cit. supra n.25; Rigo-Sureda, op. cit. supra n.25; Whiteman, Digest
of International Law, Vol.5 (1965); Bokor Szeg6, New States and International Law
(1970); Cassese, op. cit. supra n.27; Castafieda, The Legal Effects of United Nations Reso-
lutions (1969).
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so. 4 The logic of the resolution is relatively simple: peoples hold the
right of self-determination; a people is the whole people of a territory; a
people exercises its right through the achievement of independence.

V. GENERAL ASSEMBLY RESOLUTION 2625(XXV) AND MINORITIES

RESOLUTION 2625(XXV) appears, on one reading, to construct a link
between self-determination and minorities.45 The text deals with the
most important principles of international law, 4 6 each principle to be
construed in the light of the others.47 Three preambular paragraphs of
the Declaration refer to self-determination-the third reference reiter-
ates the prohibition on disruption of the national unity and territorial
integrity of a country, etc. The principle is set out at some length in the
operative part of the Declaration. There is not the same emphasis on
colonialism as in Resolution 1514(XV). 48 The preferred modes of imple-
menting self-determination reflect more flexible options set out in Reso-
lution 1541(XV): independence, free association or integration with an
independent State, "or the emergence into any other political status
freely determined by a people".

44. The emergence of Bangladesh furnishes an example. The international community
adjusted to the situation through recognition of the new State-Keesings Contemporary
Archives, 24565, 24989 and 25053. Some authorities hold the view that Bangladesh was a
unit to which self-determination applied-Crawford, op. cit. supra n.6, at p.117; Int.
Comm. Jurists, op. cit. supra n.8; Nanda, "Self-Determination in International Law; The
Tragic Tale of Two Cities" (1972) 66 A.J.I.L. 321. The response of the UN to the whole
episode of Bangladesh was muted, making it difficult to draw firm conclusions: Salzberg,
"UN Prevention of Human Rights Violations-The Bangladesh Case" (1973) 27 Int.
Organization 115.

45. Rosenstock, "The Declaration of Principles of International Law, etc." (1971) 65
A.J.I.L. 713.

46. See Arangio-Ruiz, "The Normative Role of the General Assembly of the United
Nations and the Declaration of Principles on Friendly Relations" (1972) 137 Rec. des
Cours 528.

47. The Declaration states: "In their interpretation and application the above principles
are interrelated and each principle should be construed in the context of the other prin-
ciples . . . Nothing in this Declaration shall be construed as prejudicing in any manner the
provisions of the Charter or the rights and duties of Member States under the Charter or
the rights of peoples under the Charter taking into account the elaboration of these rights in
this Declaration" (author's emphasis). This means that the self-determination principle
must fit consistently with such principles as that of non-intervention in the domestic affairs
of other States, the principle of the sovereign equality of States, and the principle of the
non-use of force. The text of the Declaration contains a number of references to territorial
integrity and political independence of States. Under the heading of "The Principle of
Sovereign Equality of States", we may note: "(d) The territorial integrity and political
independence of the State are inviolable; (e) Each State has the right freely to choose and
develop its political, social, economic and cultural systems." These principles clearly
impinge on self-determination. The last would be just as appropriate in the context of the
paragraphs on self-determination in that it states an important aspect of that concept. It
may also, by implication, hint at the effective transformation of the right-holder into the
State itself.

48. Nor is the Colonial Declaration expressly referred to.
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Writers have given attention 49 to the penultimate paragraph on self-
determination:

Nothing in the foregoing paragraphs shall be construed as authorising or
encouraging any action which would dismember or impair, totally or in
part, the territorial integrity or political unity of sovereign and indepen-
dent States conducting themselves in compliance with the principle of
[self-determination] and thus possessed of a government representing the
whole people belonging to the territory without distinction as to race,
creed or colour.

This is followed by the obligatory clause on territorial integrity. 50

The reference to representative government has been picked out as
innovative by Rosenstock: " . . . a close examination of its text will
reward the reader with an affirmation of the applicability of the prin-
ciple to peoples within existing States and the necessity for governments
to represent the governed". 5' Thus, if "peoples within existing States"
are treated in a grossly discriminatory fashion by an unrepresentative
government, they can claim self-determination and not be defeated by
arguments about territorial integrity. The guarantee of integrity is con-
tingent upon the existence of representative government. There are,
however, reasons to caution against this kind of claim, and Cassese
doubts if the Declaration can be pressed too far. 52 In his view, the para-
graph could apply only to a few peoples living under racist regimes. He
emphasises the negative wording as forbidding self-determination where
there is representative government and in particular where this govern-
ment is non-racist. Pomerance supports Cassese's view. 53

The drafts support the more cautious views. A proposal of the United
States made the "internal" aspect of self-determination much clearer: 54

The existence of a sovereign and independent State possessing a represen-
tative government, effectively functioning as such to all distinct peoples
within its territory, is presumed to satisfy the principle of equal rights and
self-determination as regards those peoples.

A text proposed by Czechoslovakia and others made a similar point.55

The crucial difference between the United States draft and the final ver-
sion is that, in the former, the key phrase is "all distinct peoples",
whereas the final wording is "the whole people". The gaze of the inter-
national community is deflected from detailed "internal" scrutiny of

49. Rosenstock, op. cit. supra n.45; Cassese, op. cit. supra n.27.
50. As in Res.1514(XV). India expressed satisfaction that Res.2625(XXV) retained this

element, UNDOC A/8018.
51. Rosenstock, op. cit. supra n.45, at p.732.
52. Cassese, op. cit. supra n.27, at pp. 8 8- 9 2 .
53. Pomerance, op. cit. supra n.25, at p.39.
54. UNDOC A/AC.125/L.32.
55. UNDOC A/AC.125/L.74.
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most States and the conduct of governments towards the "peoples"
within their territories: only pariah States like South Africa, which
oppresses its majority on racial grounds, are likely to be affected.56

Whether one discusses "internal" or "external" self-determination, the
point is that "whole" territories or peoples are the focus of rights, rather
than ethnic groups, Cassese's analyses of "internal" self-determi-
nation 57 should not be taken to fragment the meaning of "people".

VI. THE COVENANT ON CIVIL AND POLITICAL RIGHTS

A. Articles 1 and 27

The juxtaposition of self-determination in Article 1 of the Covenant on
Civil and Political Rights58 and the rights of minorities in Article 27 pro-
vides an opportunity to compare closely what international law offers to
peoples and minorities, respectively. Neither .Article is particularly
expansive, but there is an implementation framework, and a reasonable
drafting record. Article 1 of both UN Human Rights Covenants com-
mences with "All peoples have the right of self-determination." The
other paragraphs refer to economic self-determination (paragraph 2);
and to the duty of States parties to the Covenants to promote self-
determination (paragraph 3). Article 27, which still stands as the only
whole and general statement of the treaty rights of minorities in modern
international law59 provides:

In those States in which ethnic, religious or linguistic minorities exist, per-
sons belonging to such minorities shall not be denied the right, in com-
munity with the other members of their group, to enjoy their own culture,
to profess and practise their own religion, or to use their own language.

56. Cassese, op. cit. supra n.27, at pp.8 8 - 9 2 . South Africa exhibits a singular combi-
nation of racism and minority rule.

57. It seems that Cassese, op. cit. supra n.6, at pp.134-135, does not intend such a frag-
mentation. He regards self-determination as, inter alia, an anti-racist postulate, and
writes: " 'internal' self-determination amounts to the right of an ethnic, racial or religious
segment of the population in a sovereign country not to be oppressed by a discriminatory
government". "Segment" might be taken as an equivalent to "minority", but Cassese
notes also that "Self-determination ... has not been accepted as a principle protecting
national or ethnic groups,... State sovereignty . . . has shielded States from the demands
of ethnic minorities... "

58. There is an extensive review of the drafting history of the Covenant(s) in Henkin
(ed.), The International Bill of Rights. The Covenant on Civil and Political Rights (1981).

59. Other instruments refer to minorities indirectly. See e.g. the International Conven-
tion on the Elimination of all Forms of Racial Discrimination, U.K.T.S. 77 (1969),
Cmnd.41088; The UNESCO Convention against Discrimination in Education (1960) 156
U.N.T.S. 93--convenient texts in Brownlie, Basic Documents on Human Rights (2nd ed.,
1981). Also Capotorti, "The Protection of Minorities under Multilateral Agreements on
Human Rights" (1976) 2 Italian Y.B.I.L. 3, and op. cit. supra n.1.
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Neither Article ventures into further definition. The Special Rappor-
teur of the UN Sub-Commission on the Prevention of Discrimination
and Protection of Minorities, Professor Capotorti, offered this defi-
nition for the purposes of Article 27:6" a minority is

a group numerically inferior to the rest of the population of a State, in a
non-dominant position, whose members-being nationals of the State-
possess ethnic, religious or linguistic characteristics differing from those of
the rest of the population and show, if only implicitly, a sense of solidar-
ity, directed towards preserving their culture, traditions, religion or
language.

A similar definition proposed to the Sub-Commission by the Canadian
member in 1985 was forwarded to the UN Human Rights Commission,
which isworking on a draft declaration on minority rights. 6

1 The Capo-
torti definition is not part of any UN instrument but it is doubtful if a
subsequent definition would diverge greatly from it. Article 27 and the
Capotorti definition may be taken as a basis for comparing self-
determination and minority rights in the Covenant.

The right of self-determination in the Covenants is universal. The text
and travaux support the view that the Covenants reach beyond the col-

62 63onial situation, 62 though there are indications of narrower views.

60. Capotorti, Study, ibid, Chap. 1.
61. Professor Desch~nes defines a minority as a "group of citizens of a State, constitut-

ing a numerical minority and in a non-dominant position in that State, endowed with eth-
nic, religious or linguistic characteristics which differ from those of the majority of the
population, having a sense of solidarity with one another, motivated, if only implicitly, by
a collective will to survive and whose aim is to achieve equality with the majority in fact
and in law", UNDOC E/CN.4/Sub.2/1985/31, p.30. Desch~nes's definition is the result of
a detailed analysis of legal issues with a full explanation of why certain categories are not
included. There is not a great deal to distinguish the definition from that of Capotorti,
except that the former refers to "citizens" as opposed to "nationals", and is explicit on
"equality in fact" and "equality in law". For the UN draft declaration, see infra n.109.
Both definitions exclude aliens. For a narrow view, allowing only "long-established"
groups to qualify as minorities and not immigrants who have become citizens of the host
State, see UNDOC A/41/40, para.307 (F.R. of Germany).

62. Art.1(3): "The States Parties to the present Covenant, including those having
responsibility for . . .Non-Self-Governing and Trust territories, shall promote the realis-
ation of the right of self-determination ... " (author's emphasis). The post-colonial
future of self-determination was a matter of relative unconcern to many States, though
Western States insisted on a continuing function. Among other States, we may note the
forthright statement of Afghanistan that self-determination "will have to be proclaimed
even in a world from which colonial territories have vanished", UNDOC A/C.3/SR.644,
para.10.

63. Europe "had reached the ultimate goal where self-determination was concerned;
now that European Powers were denying the right of self-determination to Asian and
African peoples, there could be no doubt that the question of the inclusion of Article 1 of
the Covenants was a purely colonial issue" (author's emphasis), UNDOC A/C.31SR.648,
para.8 (Syria). Many States expressed the view that the colonies would be the first bene-
ficiaries of self-determination. This does not rule out later beneficiaries.
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Some interest in this respect attaches to the declaration made by India
on Article 1: " . . . the Government of the Republic of India declares
that the words 'the right of self-determination' . . . apply only to the
peoples under foreign domination and that these words do not apply to
sovereign independent States or to a section of the people or nation-
which is the essence of national integrity". Other States have objected
to the declaration, which clearly curtails the scope of the Article. 64 The
Netherlands objection reads, in part: "Any attempt to limit the scope of
[the] ...right or to attach conditions ... would undermine the con-
cept of self-determination itself and would . . . seriously weaken its
universally acceptable character. ,65 The position of India has, however,
been marked by inconsistency. 66 Its delegate had earlier stated in the
General Assembly's Third Committee that, "although there were good
reasons to make special reference to the peoples of non-self-governing
territories, it must be recognised that the field of application of the prin-
ciple of self-determination was wider than that". 6 7 There is little reason
to doubt the view that the Covenants mean what they say: that Article 1
applies to all peoples, and is not confined to colonial territories.

The "broad" view of the applicability of Article 1 is a fundamental
assumption underlying the "General Comment" issued by the Human
Rights Committee: " . . . it imposes specific obligations on States Par-
ties, not only in relation to their own peoples but vis-a-vis all peoples
which have not been able to exercise or have been deprived of the possi-
bility of their right to self-determination". 68 This makes it clear that the
right is universal, as can be expected in a document of human rights.
The promotion of self-determination must be consistent with other pro-
visions of international law: "in particular, States must refrain from
interfering in the internal affairs of other States and thereby adversely
affecting the exercise of the right". Self-determination in the Covenants
includes internal self-determination. The Comment alludes to this:
"With regard to paragraph 1 of Article 1, StatesParties should describe
the constitutional and political processes which in practice allow the
exercise of [self-determination]." The Committee complains that many
States in their reports "completely ignore Article 1, provide inadequate
information in relation to it or confine themselves to a reference to elec-
tion laws". The comment makes no contribution to the elucidation of

64. UNDOC ST/HR/4/Rev.4, pp.44 et seq.
65. Idem, p.64.
66. Franck and Rodley, "After Bangladesh, The Law of Humanitarian Intervention by

Military Force" (1973) 67 A.J.I.L. 275.
67. UNDOC A/C.3/SR.399, para.4.
68. There is a useful collection of these comments by the Human Rights Committee in 9

E.H.R.R. 169. The comment on self-determination was adopted by the Committee on 12
Apr. 1984.
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any people/minority distinction. The assumption appears to be that
minorities are covered by Article 27. The Committee has been unable to
formulate a comment on the latter Article.69

The tension between "people" and "minority" is apparent at various
stages in the drafting. Afghanistan and Saudi Arabia, authors of a draft
resolution on self-determination, at one time deleted the term
"peoples" from their draft. This was at the suggestion of delegations
who feared that the term "might encourage minorities within a State to
ask for the right to self-determination". 70 On the other hand, India
argued that the problem of minorities should not be raised in the context
of self-determination.71 China declared that the issue "was that of
national majorities and not of minorities". 72 The reference to "majori-
ties" reflected the views of many in the debates; it may be taken as an
infelicitous expression of the conviction that the right of self-
determination is one for whole peoples, and not for sections of them.
This view of self-determination dominates the travaux, despite occasion-
al hesitations.

73

Sections of the people-minorities--enjoy more limited rights than
the people itself. The Capotorti definition refers to "non-dominant"
groups in a State and Article 27 is a statement of rights essential to the
defence of minority identity in the face of assimilationist pressures: it
encapsulates their "right to an identity ' 74 ("dominant" minorities, such
as the whites of South Africa, have no need of such rights). There is a
qualitative difference between the two categories: the right of self-
determination means full rights in the cultural, economic and political
spheres. The essence is political control, accompanied by other forms of
control. The rights of minorities are enumerated and finite, and do not
include political control. Article 27 does not even grant the minority an
unequivocal collective right: it is "persons belonging to such minorities"
who are accorded rights. The collective aspect of minority rights
bedevils the elaboration of a more detailed instrument on minority
rights-States are reluctant to concede rights to collectivities which may

69. Minorities and Human Rights Law, op. cit. supra n. 1. The Human Rights Com-
mittee, in its report of 1986, stated that the draft of Art.27 would be suspended pending
"information gathering", and promised that particular attention would be devoted to this
article in the future, UNDOC A/41/40, para.412.

70. A/C.3/SR.310, para.3.
71. A/C.3/SR.399, paras.5-6.
72. A/C.3/SR.369, para. 13.
73. E.g. Yugoslavia professed unconcern at whether self-determination applied to

minorities, dismissing this as a "legalistic" argument: A/C.3/SR.647, para.40.
74. The concept of a right to identity for minorities is implicit in Art.27 of the Covenant

on Civil and Political Rights, and is strongly expressed in the definitions of Capotorti and
Desch~nes. See Minorities and Human Rights Law, op. cit. supra n. 1. The present author
analyses the concept in a work to be published shortly by Oxford University Press.

[VOL. 38
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come to rival the State itself.75 The opening phrase of the Article, "In
those States in which ... minorities exist . . . ", almost invites States to
deny that they exist, and many States have responded to the "invi-
tation". 76 Such denials of the presence of minority groups on State terri-
tory should not be allowed to function as an escape for States, most of
which are obviously multi-ethnic: the absence of a final definition of
minority has not inhibited the Human Rights Committee in its question-
ing of States on treatment of their minorities.

Finally, Article 27 appears to impose only a duty of toleration on
States, a duty of non-interference with the cultural and religious prac-
tices of the groups. But it can also be read to impose positive duties
upon the State, based on the argument that, in order to function, the
Article must go beyond the rule of non-discrimination and equality in
law towards equality in fact, so that the continued existence of the
minority group is not placed in jeopardy in a situation in which it is
inherently the weaker party. 77 Tenuous as these rights are, they are vital
for minority groups and represent a minimum from which there should
be no derogation.78

B. Positive and Negative Interpretations

In the light of the limitations of Article 27, it appears ambitious to argue
for a connection between minorities and self-determination. 79 There
are, however, at least two possibilities of "positive" interpretation
implying a connection: (a) minorities are peoples within the meaning of
Article 1-a view which is not supported by the travaux; (b) attribution
of rights to whole peoples benefits minorities indirectly through "inter-
nal" self-determination. There is also a negative possibility: (c) self-
determination is best understood as external, and internal self-
determination is supererogatory.

In relation to (a), the practice of the Human Rights Committee is
equivocal, but may be taken to buttress the view that minorities are not
peoples. Questions on individual groups in a State which might imply
that they are covered by Article 1 are often "fielded" by that State

75. Minorities and Human Rights Law, op. cit. supra n.1; Ermacora, op. cit. supra n.6;
Vukas, "Le Projet de D6claration sur les Droits des Personnes Appartenant A des Minor-
it6s Nationales, Ethniques, Religieuses, et Linguistiques" (1979) 23 A.F.D.I. 281.

76. Latin American States, in particular, have been anxious to deny the application of
Art.27 to their particular situations. France has entered a reservation to the Covenant that
"Article 27 is not applicable so far as the [French] Republic is concerned".

77. Capotorti, op. cit. supra n.1.
78. Minorities and Human Rights Law, op. cit. supra n. 1.
79. One of the difficulties (see infra n.106) in elaborating a declaration for minority

rights is precisely the collective element: the danger of attributing rights to groups as such.
Yet self-determination is the supreme collective right, much more to be "feared" than
anything in Art.27.
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under Article 27.80 In the "communication" to the Committee by the
Grand Captain of the Mikmaq Tribal Society, the applicant focused on
Article 1 rather than Article 27. The communication was rejected at the
admissibility stage because the author had "not proven that he is author-
ised to act as a representative ... of the Mikmaq tribal society. In
addition, the author has failed to advance any pertinent facts supporting
his claim that he is personally a victim of any rights contained in the
Covenant." 81 The impediments to his claim may have been procedural
or substantive: the Committee's statement is not clear. This statement is
hardly a basis for broad claims on the applicability of Article 1.

On the other hand, another communication involving Canadian
Indians, that of Sandra Lovelace, has produced an unequivocal
response from the Committee on the applicability of Article 27.82 This
case demonstrates that Article 27 applies to individuals belonging to
Indian groups as members of minorities; the case involved the loss by an
Indian woman of the right to live on a reservation following marriage to
a non-Indian. The Committee did not, in fact, trouble to discuss the
application of the term "minority" to the Indian band to which Sandra
Lovelace belonged, but appears to have assumed the correctness of the
attribution. The applicability of Article 27 was so clear to the Com-
mittee that it considered it unnecessary to examine the case under the
other articles of the Covenant. The case contrasts vividly with the uncer-
tainty engendered by the Mikmaq case. Whatever the self-descriptive
terms employed by indigenous groups, 3 the text of the Covenant
accommodates them better under Article 27 than under Article 1.

If minorities are not the "peoples" of the Covenants, this does not
mean that self-determination has no relevance to them. Minorities are
protected by international law through such instruments as the Geno-
cide Convention 1948 and the International Convention on the Elimina-
tion of all Forms of Racial Discrimination 1966, even though the
protection is indirect.8 4 Similarly in the present context: the "internal"

80. The reference here is to the reporting procedure under the Covenant. For a recent
example, see the report of the Human Rights Committee for 1987, where a question on
Art.1 of the Covenant raised the issue of the status of the Kurds: the reply of Iraq stated
that the Constitution "recognised the ethnic rights of the Kurdish people as well as the
legitimate rights of all minorities . . . the Kurds were part and parcel of the Iraqi people"
(author's emphasis). Iraq dealt with the Kurdish question in later paras. under Art.27:
UNDOC A/42/40, paras.352, 353, 385, 386.

81. UNDOC A/39/40 (1984), p.200, at p.203; Communication No.78/1980.
82. UNDOC A/36/40 (1981), p.166; Communication No.R6/24; Selected Decisions

under the Optional Protocol, 2nd-16th Sessions (New York, 1985), pp.10, 37 and 83,
UNDOC CCPR/C/OP/1.

83. Supra text to nn.10 and 11.
84. Minorities may be described as "indirect" subjects in such cases: they are the most

obvious beneficiaries of the prohibition of Genocide, etc., even though they are not
named as such.
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aspect of self-determination may have some incidence upon ethnic
groups, even though the formal subject of a right is the "whole people".
Internal self-determination has been much favoured as a concept by
Western States, reflecting their notions of democracy. President Wil-
son's early use of the term depended very much on American consti-
tutional tradition. s5 From a socialist point of view, Lenin wrote that
"the recognition of the right of all nations to self-determination implies
the maximum of democracy and the minimum of nationalism". 8 6 For
the States of the Third World, concerned with ridding themselves of
Western domination, self-determination is externally orientated, and, in
so far as it has an internal aspect, this is to do with majority rule (rule of
the "whole people") and the avoidance of rule by minorities, especially
white minorities. 87 The question is, to what extent may any of these con-
ceptions be taken to govern the Covenants? The comment of the
Human Rights Committee is neither optimistic nor very illuminating.
States do not find much use for Article 1 "internally". But the Com-
mittee's comment also incorporates a view about self-determination
"underlying" human rights: "The right of self-determination is of par-
ticular importance because its realisation is an essential condition for the
effective guarantee and observance of individual human rights." This
could be read together with the reference to "political and constitutional
processes" (supra) to signify that States must organise these processes to
support the programme of human rights contained in the Covenants.
The application of internal self-determination is to be gauged with refer-
ence to human rights, and not to ideologies beyond it. Violations of self-
determination are violations of human rights. The "democracy" of the

85. Miller, The Drafting of the Covenant (1928, reprinted 1969); De Azcdrate, op. cit.
supra n.18.

86. The Right of Nations to Self-Determination (Eng. ed., Moscow, 1947), p. 4 5 . The
Constitution of the USSR 1977, Article 72 provides: "Each Union Republic shall retain
the right freely to secede from the USSR." Lenin and Stalin (the Bolshevik "expert" on
the nationalities question) both warned that the exercise of self-determination by Soviet
nationalities must not prejudice the greater interests of Socialism: Stalin, Marxism and the
National Question (Moscow, 1950). The Soviet Union is experiencing an unprecedented
wave of ethnic unrest centred on (particularly) Estonia, Latvia, Lithuania, and Armenia.
Self-Determination is numbered among the claims advanced by nationalists. While these
nationalities are clearly accommodated under the relevant International Law on the rights
of minorities, broader claims to self-determination are of questionable validity. Some
degree of differentiation may, perhaps, be effected among the situations. For example,
some Western States (for, example, the USA), have never fully accepted the incorpor-
ation of the Baltic Republics into the USSR. There is, therefore, a tenuous measure of
international personality retained in this case which could be taken into account in assess-
ing the possible relevance of self-determination. This assessment would have to be related
to the question of when self-determination emerged as a legal right. In the more specific
context of Article I of the International Covenants (text to notes 58 ff.), questions of
"internal" self-determination might be relevant.

87. The examples of South Africa and the former Southern Rhodesia may be noted.
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Covenants can be none other than the implementation of their pro-
visions.

Such an interpretation appears to do little more than reiterate existing
rights. It does, however, direct attention to the organisation of the State
as a whole and how that organisation favours or disfavours human
values to the benefit of all within the State, minorities included. It is
probably in advance of the opinions of most States parties, which leads
to possibility (c): perhaps the truth is that self-determination has little to
do with human rights. The implementation of the covenant has not suc-
ceeded in showing how self-determination can be effective "internally".
Frequently, the questions of the Human Rights Committee are directed
to divining the attitude of States to apartheid, Namibia and Palestine,
rather than to their own peoples, who should be the primary focus of
interest.

VII. OTHER INSTRUMENTS

WHILE this article does not attempt to present a full picture of minority
rights in international law, 88 it may be noted that minorities are guaran-
teed a basic "right of existence" through the Genocide Convention. 89

Further, the rule of non-discrimination in the enjoyment of human
rights makes constant reference to race, colour, religion and language as
impermissible grounds of distinction in human rights. 90 Indigenous
groups are given a measure of protection by the International Labour
Organisation's Convention No.107 on Indigenous and Tribal popula-
tions, as well as being entitled to whatever rights accrue to minorities,
since they are mostly minorities in the States they inhabit. The Conven-
tion (Article 1(i)) applies to:

members of tribal or semi-tribal populations in independent countries
whose social and economic conditions are at a less advanced stage
than ... other sections of the national community, and whose status is
regulated wholly or partially by their own customs or traditions or by
special laws or regulations . . . [and members of populations] regarded as
indigenous on account of their descent from the populations which inha-

88. See Thornberry, op. cit. supra n.16.
89. 78 U.N.T.S. 277. The Convention prohibits a range of grave attacks on the exis-

tence of national, ethnic, racial or religious groups, including the killing of their members.
Minorities are natural victims of genocide, and any new instrument on minority rights
must be concerned, de minimis, with securing existence at this basic level. The draft dec-
laration on minority rights has not committed itself to defining a right to existence, even
though the original proposal by Yugoslavia made reference to it. The Draft Principles pre-
pared by the UN Working Group on Indigenous Populations (infra) refer to a collective
right to exist. The "existence" right in the Genocide Convention, unfortunately, does not
reach out to "cultural" existence--cultural genocide is not proscribed except in the refer-
ence to forcible transference of children from one group to another (Art.II).

90. See generally, McKean, Equality and Discrimination under International Law
(1983).
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bited the country . . . at the time of conquest or colonisation, and
which ... live more in conformity with the ... institutions of that time
than with the institutions of the nation to which they belong.

The preferred term in the Convention, it may be noted, is not "peoples"
but "populations": connotations of self-determination are thus avoided.
The rights granted to indigenous groups under this Convention
encompass the protection of their way of life and range through civil and
political rights to recognition of rights to land traditionally occupied,
and economic, social and cultural rights.

Unfortunately, the Convention lay heavy stress on "integration" of
the populations to the benefit of States rather than the populations as
such: it is a Convention on "the protection and integration" of indigen-
ous populations. Indigenous groups see the Convention as little more
than a licence for States to assimilate and eradicate them under the guise
of humanitarianism and have demanded its revision. In no sense does
the Convention incorporate a right of self-determination: Article 2(1)
provides that "Governments shall have the primary responsibility for
developing co-ordinated and systematic action for the protection of the
populations concerned and their progressive integration into the life of
their respective countries" (author's emphasis). Provisions for consul-
tation with the indigenous groups are minimal: in the application of the
Convention, governments shall, according to Article 5, "seek the col-
laboration of these populations and their representatives"-seek, but
not necessarily find. Revision of the Convention will require less stress
on integration and more on the wishes of the populations concerned,
though it is doubtful if self-determination by that name will figure on the
agenda.

91

Other instruments maintain the dichotomy between minority rights
and self-determination. The Helsinki Final Act is a case in point. 92 Prin-
ciple VII of the "Declaration on Principles" deals with human rights,
and includes the following paragraph:

The participating States on whose territories national minorities exist will
respect the right of persons belonging to such minorities to equality before
the law, will afford them the full opportunity for the actual enjoyment of
Human Rights and fundamental freedoms and will, in this manner, pro-
tect their legitimate interests in this sphere.

91. The revision of ILO Convention 107 will, in all probability, adopt the term
"peoples" instead of "populations". However, a number of States contributing to the
revision process have made it clear that the inclusion of "peoples" should not function as a
base for an expanded range of claims by indigenous groups. Sweden commented to the
ILO: "If the term 'peoples' is used, it should be made clear that this does not imply an
extension of the principle of national self-determination to the indigenous population":
International Labour Conference, 75th Session 1988, Report VI(2), Partial Revision of the
Indigenous and Tribal Populations Convention, 1957 (No.107), p.13. See infra, n.104.

92. Buergenthal and Hall, op. cit. supra n.27; (1975) 14 I.L.M. 1292.
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This endorsement of minority rights is more limited than Article 27 of
the Covenant on Civil and Political Rights. There is the same question
of the "existence" of minorities; the different minorities are narrowed
down to "national" minorities, implying a limitation of scope; there is
no consideration of a "right to identity", only to equality before the law;
and the Article describes "interests", which represent a lower logical
category than "rights". This contrasts strongly with statements on self-
determination in Principle VIII, which includes:

By virtue of the principle of equal rights and self-determination of
peoples, all peoples always have the right, in full freedom, to determine,
when and as they wish, their internal and external political status, without
external political interference, and to pursue as they wish their political,
economic, social and cultural development.

As Cassese points out, the chief innovations here are the bold phrases
on internal self-determination and the commitment to a continuing role
for the principle of self-determination: peoples always have the right of
self-determination, and in full freedom. 93 He regards as "incontrovert-
ible" the fact that "the Helsinki Declaration, when it discusses the prin-
ciple of self-determination, extends the right only to groups identifying
with sovereign States (for example, Italian, French and Soviet citi-
zens)". The travaux, while rather sketchy, support his propositions.9 4

Another commentator notes that "States with militant minorities, such
as Canada and Yugoslavia, felt the need . . . for a limit to the appli-
cation ... [of self-determination] . . . to national minorities in order to
avoid any implication that . . . [it] could be used to bring about the dis-
solution of federated States comprised of peoples of different nationali-
ties or other minorities". 95 Rights of minorities in the Final Act are
clearly of a lower order than the rights of peoples.

The African Charter on Human and Peoples' Rights 1981 offers even
less to minorities: this is unsurprising, and reflects the view of many
African States that the minorities "problem" is essentially European.96

93. In idem, pp.95 etseq.
94. Idem, p.102. For a "reconstruction" of the travaux, see Ferraris (ed.), Report on a

Negotiation, Helsinki-Geneva-Helsinki 1972-75 (1979).
95. Russell, "The Helsinki Declaration: Brobdingnag or Lilliput?" (1976) 70 A.JI.L.

242, 269-270. Self-determination and minority rights appear as motifs in the concluding
document of the Vienna CSCE. The increased emphasis on the right to identity of national
minorities in Principles 18 and 19 is balanced by the commitment of participating States in
Principle 5'to observe the principle of the territorial integrity of States "strictly and effec-
tively". See also Principle 4, Principles 16 and 17 and the section on Cooperation in
Humanitarian and Other Fields, Art.68: 28 ILM (1989) p.5 2 7 .

96. Ermacora, op. cit. supra n.6. For succinct reviews of the African Charter, see Gitt-
leman, "The African Charter on Human and Peoples' Rights: A Legal Analysis" (1982)
22 Va. J.I.L. 667; Umozurike, "The African Charter, etc." (1983) 77 A.J.I.L. 902. The
text of the Charter is in (1982) 21 I.L.M. 59, and (1981) 27 Rev. Int. Comm. Jurists 76. A
common attitude to minorities is expressed by Zaire in a recent response to questions by
the Human Rights Committee: pointing out that there were more than 200 tribes in Zaire,
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The "peoples" of the Charter are not defined, but they have important
rights. Article 19 reads: "All peoples shall be equal; they shall enjoy the
same respect and shall have the same rights. Nothing shall justify the
domination of a people by another." Article 20(1) reads: "All peoples
shall have the right to existence. They shall have the unquestionable and
inalienable right to self-determination." The rights of peoples are but-
tressed by the duties of individuals, which include the duty to "preserve
and strengthen the national independence and the territorial integrity
of... [their] country". 7 There is no explicit reference to "minorities",
though Article 2 and the Preamble refer to discrimination based on
"ethnic group", as well as "race, colour . . . language, religion...
national and social origin". The Charter lays tremendous stress on its
"African" character throughout. 98 This includes the African views on
self-determination which stress the integrity of the State, even in cases
of severe oppression of minorities. There is little to suggest that
"peoples" are other than the "whole peoples" of the States, and not
ethnic or other groups. This conclusion is strongly supported by dis-
cussions at the Nairobi Conference convened by the International Com-
mission of Jurists in December 1985, and is likely to represent the future
practice of the African Commission of Human Rights. 99

VIII. CONCLUSION

MINORIUES use the vocabulary of self-determination and States deny its
relevance to them. International law gives little support to minorities in
their endeavours. The right of self-determination is a right of peoples,
with strict limits on application. The international system is not immut-
able, and States are regularly subjected to challenge by minorities,

its representative argued that "It was therefore difficult to speak of the existence of ethnic
minorities in Zaire and those who did so were often acting for political reasons", UNDOC
A/42/40, para.289. Zaire also insisted that there were no "problems" in the implemen-
tation of Article 27 of the Covenant, idem, para.274.

97. Art.29.
98. The tone is set by the Preamble, which makes three specific references to the OAU,

recalls the Charter of that organisation, and refers to the virtues of the historical tradition
and "the values of African civilisation" which "should inspire and characterise" the States
parties' reflections on the concept of human and peoples' rights. See also Arts.21(4), 23,
29(7), 29(8), and, particularly, Art.61 regarding the sources of law to be used by the Afri-
can Commission on Human and Peoples' Rights, the body charged with the implemen-
tation of the Charter.

99. Human and Peoples' Rights in Africa and the African Charter (1986), pp.53-54. The
approach of the African States to international crises is matched by the numerous refer-
ences to territorial integrity (the need to defend and strengthen it) in the constitutions of
many States. Thus, s.2 of the Constitution of the Federal Republic of Nigeria describes
Nigeria as "one indivisible and indissoluble Sovereign State" (author's emphasis); s. 15(2)
provides that "national integration shall be actively encouraged"; the functions of govern-
ment are to be carried out in such a way as to "reflect the federal character of Nigeria and
the need to promote national unity" (s.14(3)). For other examples, see Minorities and
Human Rights Law, op. cit. supra n.. The imperative of territorial integrity does not
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occasionally to the point of dismemberment. '0 0 It may come to pass that
the legal texts will more clearly associate minorities with a right of self-
determination, in terms of meaningful approaches to internal self-
determination, and in cases of severe mistreatment.' 10 On the other
hand, existing norms on the rights of minorities are limited, and inad-
equate to the task of ensuring that minorities do not have assimilation or
integration forced upon them as a threat to their existence and identity.

Instead of starting from the collective right of self-determination, it
may, therefore, be more productive to start from the rules of basic
human rights. Minority protection could also be taken to require auto-
nomy in certain instances.10 2 Many States accord a high level of self-
management to ethnic groups in their constitutional law, though
autonomy is not widely perceived as an obligation in general inter-
national law.' 0 3 These remarks also apply to indigenous populations-
though there is a stronger international movement in their favour than
for minorities in general. The International Labour Organisation's Con-
vention on Indigenous and Tribal Populations is on the brink of
revision, and the UN Working Group on Indigenous Populations is
drafting a set of principles. A key concept in process of elaboration is
that of "ethnodevelopment": the development of ethnic groups within
the larger society as a compromise between ethnic self-determination
and the nation-State. 1

0 4

always "rule" absolutely. For example, the response of African States to the Biafran case
showed divisions among them-consult Harris, Cases and Materials on International Law
(3rd ed., 1983), p. 127 . See also the equivocal response made by the representative of
Senegal to questions by the Human Rights Committee on the problem of separation in the
Casamance region, UNDOC A/42/40, paras. 190 and 191.

100. See the text for nn.7 and 8.
101. See Kuper, Genocide, Its Political Use in the Twentieth Century (1981), and The

Prevention of Genocide (1985).
102. If this is the only means of preserving the existence, etc., of a particular group. Con-

sult Dinstein, Models of Autonomy (1981); Hannum and Lillich, "The Concept of Auto-
nomy in International Law" (1980) 74 A.J.I.L. 858; Lapidoth, "Some Reflections on
Autonomy", in M6langes offerts 6i Paul Reuter (1981).

103. Minorities and Human Rights Law, op. cit. supra n.1; works cited supra n.102.
104. For the proposed text for the International Labour Conference 1989, see Report

IV(2), Partial Revisions of the Indigenous and Tribunal Populations Conventions 1957,
No.107. See Analytical Compilation of Existing Legal Instruments and Proposed Draft
Standards Relating to Indigenous Rights, prepared by the Secretariat in accordance with
Sub-Commission Res. 1985/22, UNDOC M/HR/86/36. Significantly, while the sub-
missions of indigenous organisations state an elaborate range of indigenous rights, the
draft principles prepared by the UN Working Group omit all reference to self-
determination, though Principle 1 makes a general reference to the International Bill of
Rights. The principles are grounded in the language of human rights and the prevention of
genocide rather than the language of self-determination, UNDOC E/CN.4/SUB.2/A.C.4/
1985/W.P.5. For a discussion of a "modified" meaning to self-determination in the context
of the indigenous, see op. cit. supra n.9, at pp.31 et seq. On "ethnodevelopment", see
UNDOC E/CN.4/Sub.2/1982/Add. 1. The issues of collective rights and self-determination
for indigenous groups are discussed by Barsh, in "Revision of ILO Convention No.107"
(1987) 81 A.J.I.L. 756, 759-760.
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For both categories, there is need to strengthen implementation pro-
cedures, to amplify and specify norms, and to press for just treatment of
groups. The humane regime should attempt to convince States that mal-
treatment of their minorities is a primary cause of internal and inter-
national strife. 105 There is need also to bring to fruition the efforts of the
United Nations to draft a minorities' instrument, and further to advance
work on the rights of indigenous groups.' 0 6 To achieve this would be to
build rather than dream the future, starting from what is, rather than
what might be.

105. This view is strongly defended by Professor Capotorti in his important Study, op.
cit. supra n.i. The reports of the Minority Rights Group demonstrate that many States
have not, regrettably, absorbed the lesson.

106. Draft articles on minorities prepared in the Working Group of the UN Human
Rights Commission are innocuous and add little to Art.27. One stumbling block has been
the question of individual versus collective rights for minorities. The text so far is in
UNDOC E/CN.4/1988/36. The Group reports that " . . . the fundamental question of
whether to follow an individual or collective rights approach remains unresolved", idem,
para. 16.



SHORTER ARTICLES, COMMENTS AND NOTES

THE AUSTRALIAN SECURITY INTELLIGENCE
ORGANISATION-NEW MECHANISMS FOR

ACCOUNTABILITY

The reconciliation of the needs of security and democracy is one of the most diffi-
cult of all tasks in the twentieth century..

David Williams, Not in the Public Interest (1965), p. 16 2

A. Introduction

One of the greatest dilemmas confronting a democratic State is the nature of the
measures which should be adopted to ensure the preservation of democracy
itself. The process of protecting the democratic State requires a proper balance
to be maintained between the preservation of national security and the enjoy-
ment of civil liberties. As Brennan J in Alister v. The Queen succinctly put it:1

"It is of the essence of a free society that a balance is struck between the security
that is desirable to protect society as a whole and the safeguards that are necess-
ary to ensure individual liberty."

In an address to the annual general meeting of the Victorian Council for Civil

Liberties on 17 May 1984, the then Commonwealth Attorney-General, Senator
Gareth Evans, argued that the concepts of national security and civil liberties,
far from being totally incompatible or antagonistic, are to a very large extent
interdependent. Senator Evans said: 2

... the essence of liberty in its traditional Millian sense is freedom from interfer-
ence: the freedom to do what you choose, to think and say what you like, without
obstruction or interference by others, constrained only by whatever is necessary to
ensure an equal freedom for others.

To a very significant extent, "national security" means just this-freedom from
interference: freedom from terrorist attack, freedom from deliberately incited
racial violence, freedom from espionage which itself threatens basic freedom such
as privacy, freedom from the kind of genuinely subversive activity which is aimed-
not just in theory but in fact-at destabilising or overthrowing the very democratic
system upon which the exercise of civil liberties depends.

The proposition that the relationship between national security and civil liber-

ties is a symbiotic one-one nourishing the other-is to a large extent an accept-

able proposition. However, as recognised by Senator Evans, there is a paradox
in such a relationship. He described the paradox in the following terms:3

The nature of threats to security, and hence to freedom, is such that the means
necessary to combat those threats can, unless properly controlled, present their
own threat-in some ways more serious-to civil liberties. If freedom is the goal to
which security is directed, then the means have to be organised in such a way that
they don't overtake the end.

1. (1984) 58 A.L.J.R. 97, 118.
2. A.F.A.R., May 1984, p.4 5 1.
3. Ibid.

(1989) 38 I.C.L.Q.
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Viewed from a theoretical perspective, the proposition that the means utilised
to guard against threats to national security must be properly controlled in order
to maintain the proper balance between national security and civil liberties
sounds fine. In practice, the potential threat to the democratic values of society
is more difficult to regulate. Many countries rely on a security service to counter
threats to national security. The establishment of a security service creates prob-
lems of accountability. In 1984 Graham Zellick, speaking of the problem in the
United Kingdom, said:4

The Security Service depends upon secrecy. It perforce operates beyond public
scrutiny. It has no legal existence, enjoys no special powers, is not subject to nor-
mal parliamentary review, and it must seriously be doubted whether ministers have
the control over it which they think or claim they have. Because of this secrecy, it is
a potentially dangerous State instrument, and we would normally circumscribe such
a body by rules, regulations and guidelines supported by supervision and accounta-
bility.

The insistence on a more stringent control of the security service has been
underlined by a number of events in Australia which have generated consider-
able concern over the impact of security measures on civil liberties.

On 21 August 1974 a royal commission was established by the Whitlam
government. Mr Justice Hope of the Supreme Court of New South Wales was
appointed the sole Commissioner. Mr Justice Hope in his 1977 report said that
there are certain principles of propriety, including legality, to which the Austra-
lian Security Intelligence Organisation should have regard in fulfilling its func-
tions. He found departures of varying significance by the Organisation from
these principles. He also found deficiencies in the efficiency and security of its
records system. On the question of intelligence dissemination, he said:
"Material before me has established that, from time to time, there has been
improper communication of intelligence held by ASIO.' 5

On 7 November 1977 the State Cabinet of South Australia approved the
appointment of Mr Acting Justice White of the State Supreme Court to conduct
an enquiry into the records held by the Special Branch of the South Australian
Police Force. 6 This appointment was preceded by wide publicity given to certain
allegations that up to 10,000 secret dossiers on South Australians existed in the
Special Branch.

7

In his report presented on 21 December 1977, Justice White said: 8

My Report discloses that Special Branch has maintained records on political, trade

4. Graham Zellick, "Government Beyond Law" (1985) P.L. 283, 299. The article was
a revised and updated version of an Inaugural Lecture delivered at Queen Mary College,
London, on 6 Nov. 1984.

5. Royal Commission on Intelligence and Security, Fourth Report, pp.115-116.
6. Mr Acting Justice White was required, inter alia, to: "inquire from and discuss with

the Commissioner of Police, and such other officers of the Police Department as may be
necessary, in relation to Special Branch records-(a) The criteria used to determine what
information is currently being recorded. (b) The rank of the officer responsible for the
determination of what is recorded. (c) How that information is recorded. (d) Who has
access to such information."

7. See Richard G. Fox, "The Salisbury Affair: Special Branches, Security and Subver-
sion" (1979) 5 Mon. L.R. 251.

8. Special Branch Security Records Report (1977), p.ii.
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union and other sensitive subject matters for 23 years. Their existence was not men-
tioned to the Government in spite of several requests for information about them.
Special Branch believed that it owed a greater loyalty to itself and its own concept
of security than to the Government, because it was cast in an ambiguous role.

Justice White found that most of the records at Special Branch did not comply
with various criteria spelt out in the terms of reference. He also found that mis-
conceptions of domestic subversion had resulted in security forces keeping
under surveillance persons with a legitimate right to dissent. In consequence
there had been serious intrusions upon civil rights of privacy and freedom of
expression of political opinion.

The concern in determining the proper balance to be struck between "the
right of the individual to be free from oppressive government action and the
right of the State to protect itself against serious threats to its security" is not
confined to Australia only. In many of the Western democracies, such as the
United States, New Zealand, Canada and the United Kingdom, this dilemma
has attracted national attention and has been subjected to close scrutiny in
recent times.

9

B. The United Kingdom

The British Security Service (MI5) is not established by any statute nor is there
any mention of its existence in the Official Secrets Act. 10 Preference, it seems, is
still accorded "the system of prerogative authority without the hindrance of any
legislative intrusion"." Since 1952 primary responsibility in respect of the Secur-
ity Service resides in the Home Secretary. According to the formal directive
issued in that year by the Home Secretary (Sir David Maxwell Fyfe), the Direc-
tor-General of the Security Service is responsible to the Home Secretary person-
ally, with right of direct access to the Prime Minister "on appropriate occasion".
The Security Service is also directed to maintain "the well-established conven-
tion whereby Ministers do not concern themselves with the detailed information
which may be obtained by the Security Service in particular cases, but are fur-
nished with such information only as may be necessary for the determination of
any issue on which guidance is sought". The directive further describes the
Security Service as part of the defence forces of the country whose main task is
"the Defence of the Realm as a whole, from external and internal dangers aris-
ing from attempts at espionage, or from actions of persons and organisations
whether directed from within or without the country, which may be judged to be

9. In the UK the operations of the security and intelligence services have been raised
in Parliament with an "almost monotonous frequency" (Gavin Drewry, "The House of
Commons and the Security Services" (1984) P.L. 370). A number of episodes which have
generated considerable interest and concern included the "Zircon Affair" (see (1987) P.L.
1; (1987) P.L. 488); the "Ponting Case" (see (1985) P.L. 203; (1985) P.L. 212; the "Sarah
Tisdall Affair"; the "Cathy Massiter Affair"; and more recently the "Spycatcher" saga
(see the comment on the "Spycatcher" litigation by D. G. T. Williams in (1988) 47 C.L.J.
2 and 329).

10. For an account of the role of the British Security Service see David Williams, Not in
the Public Interest (1965), pp. 127- 169. See also: E. C. S. Wade and A. W. Bradley, Con-
stitutional and Administrative Law (10th ed., A. W. Bradley (ed.), 1985), p.564.

11. J. LI. J. Edwards, "The Canadian Security Intelligence Act 1984-a Canadian
appraisal" (1985) 5 Oxford J. Leg. Studies 143, 144.
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subversive of the State". The Security Service is also directed to limit its work
strictly to "what is necessary for the purposes of this task". It is also stressed in
the directive that the Security Service should be kept absolutely free from any
political bias or influence and that nothing should be done "that might lend col-
our to any suggestion that it is concerned with the interests of any particular sec-
tion of the community, or with any other matter than the Defence of the Realm
as a whole".

In the United Kingdom a start was made in the area of national security laws
with the release of a Working Paper in 1977 by the English Law Commission on
"Codification of the Criminal Law: Treason, Sedition and Allied Offences".1 2

Before this there have been a number of special studies and reports on security
problems, such as the 1955 Privy Councillors' Report on Security,' 3 the Rad-
cliffe Report in 1962 on Security Procedures in the Public Service 14 and the
Report by Lord Denning on the Profumo Affair 15 in 1963. The exercise of the
power to intercept communications was dealt with by the Birkett Report and
the account was updated in a 1980 White Paper, "The Interception of Com-
munications in Great Britain". 16 In 1985 the Interception of Communications
Act 1985 was enacted to secure the compliance of United Kingdom law with the
European Convention for the Protection of Human Rights.' 7

Towards the end of 1988 the Home Secretary unveiled two pieces of legis-
lation: one Act reforms section 2 of the Official Secrets Act while another puts
MI5 on a statutory basis.' 8

The Security Service Act provides for the continuation of a security service.' 9

The function of the Service is specified as "the protection of national security"
which includes, particularly, the "protection against threats from espionage, ter-
rorism and sabotage, from the activities of agents of foreign powers and from
actions intended to overthrow or undermine parliamentary democracy by politi-
cal, industrial or violent means". 20 The Service is also entrusted with the func-
tion of safeguarding the "economic well-being of the United Kingdom" against
threats from abroad. 21

The Act provides for an element of oversight: the Director-General of the
Service is required to make an annual report on the work of the Service to the
Prime Minister and the Secretary of State;22 entry on or interference with prop-
erty requires authorisation by warrant issued by the Secretary of State.23

12. Codification of the Criminal Law: Treason, Sedition and Allied Offences (1977).
13. Statement on the Findings of the Conference of Privy Councillors on Security, 1955

Cmnd.9715 (1956).
14. Cmnd.1681 (1962).
15. Cmnd.2152 (1963).
16. Cmnd.7873.
17. Ian J. Lloyd, "The Interception of Communications Act 1985" (1986) 49 M.L.R.

86. See annotations by David Foulkes in Current Law Statute Annotated 1985, pp.56 et seq.
18. Security Service Act 1989 (c.5); Official Secrets Act 1989 (c.6); see David Williams,

"Why there's just no end to security" Guardian, 5 Dec. 1988.
19. S.1(1).
20. S.1(2).
21. S.1(3).
22. S.2(4).
23. S.3.
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The oversight mechanisms provided by the bill are a Security Service Com-
missioner to monitor the activities of the Service and a tribunal to investigate
complaints about the Service. As far as the Security Service Commissioner is
concerned, he reports directly to the Prime Minister who shall lay before each
House of Parliament a copy of the Commissioner's annual report. There is no
effective parliamentary scrutiny at all because the Act provides as follows 24

:

If it appears to the Prime Minister, after consultation with the Commissioner, that
the publication of any matter in a report would be prejudicial to the continued dis-
charge of the functions of the Service, the Prime Minister may exclude that matter
from the copy of the report as laid before each House of Parliament.

The Commissioner and the tribunal play an interlocking role in relation to com-
plaints about the Service. Keith Ewing questioned the effectiveness of the new
mechanisms:

2 5

... the successful operation of the proposed methods of scrutiny depends upon an
individual complaining to the tribunal which is to be appointed by the Home Sec-
retary. Yet is it hard to see how individuals or organisations will have access to the
information which is necessary for making a complaint.

Under parallel proposals to reform section two of the Official Secrets Act, it will
be an offence for a security officer to disclose information relating to security and
intelligence. It will also be an offence for a newspaper to publish any such dis-
closure ... For all practical purposes, the security service may continue to operate
beyond effective scrutiny and control.

C. Canada

In Canada, as a result of revelations concerning the activities of the Royal Can-
adian Mounted Police, a royal commission was established by the Trudeau
government in July 1977 to enquire into its activities. 26 The revelations, as Pro-
fessor Martin L. Friedland quaintly put it, "showed that the Mounties had not
been spending all their time singing love songs in the Rockies-or perfecting
their much-heralded musical ride". Professor Friedland went on to explain:2 7

It was revealed, for example, that in the early '70s in Quebec the Mounties had,
without a warrant, entered and removed documents from the premises of a press
agency; had similarly removed from private premises computer tapes containing
membership lists of the Parti Quebecois; had issued a fake communique urging
FLQ extremists to continue on a course of revolutionary action; had burned down a
barn to prevent a meeting taking place; and had engaged in many more question-
able activities.

The McDonald Commission of Inquiry Concerning Certain Activities of the
Royal Canadian Mounted Police ("the McDonald Commission") produced a
four-volume report which has been claimed as "the most intensive and penetrat-

24. S.4(7).
25. Keith Ewing, "Security service needs tighter rein", The Times, 13 Dec. 1988, p. 33 .
26. Commission of Inquiry Concerning Certain Activities of the Royal Canadian

Mounted Police: First Report-Security and Information (1979); Second Report-Vols.1
and 2 Freedom and Security under the Law (1981); Third Report-Certain RCMP Activi-
ties and the Question of Governmental Knowledge (1981).

27. See Martin L. Friedland, "National Security: Some Canadian Legal Perspectives"
(1980) 10 Israel Y. B. H.R. 258-259.
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ing examination that any national security service has been subjected to by an
outside body". 28 The enactment of the Canadian Security Intelligence Service
Act 198429 resulted in a statutory mandate for the domestic security service. The
Act adopted one of the main recommendations of the McDonald Commission
by separating the security service from the Royal Canadian Mounted Police and
establishing, instead, a civilian security agency.

The Commission of Inquiry had recommended setting up a special parliamen-
tary committee to oversee the activities of the Canadian Security Intelligence
Service. 30 However, what is established under the 1984 Act is a Security Intelli-
gence Review Committee, consisting of members who are appointed by the
Governor in Council from among members of the Queen's Privy Council for
Canada who are not members of the Senate or the House of Commons.3 The
annual report of the Security Intelligence Review Committee is required to be
tabled in each House of Parliament. The Special Committee of the Senate which
reported on the Canadian Security Intelligence Service Bill was of the view that
it was not advisable to establish a parliamentary committee with special access to
operations and information of the Canadian Security Intelligence Service, and
observed as follows:

32

parliamentary committees are notoriously subject to vagaries of time, changes in
membership and overwork. There is also the problem of maintaining the security of
information. This has reference in part to the possibility of partisan motivations in
some members; but it also refers to the general question of whether that type of
committee can maintain the requisite confidentiality by reason of the nature of its
proceedings.

D. Australia

In Australia the history of internal security organisations, it is said, goes back as
far as 1915. 33 Currently, the key organisation in the whole security machinery is
known as the Australian Security Intelligence Organisation, or "ASIO".

28. Edwards, op. cit. supra n.ll. See also lain Cameron in (1985) 48 M.L.R. 201; Gold-
smith (1985) P.L. 39.

29. Chap.21. Statutes of Canada 1983-84.
30. Freedom and Security under the Law, supra n.26, at p.904.
31. S.34(1). See Andrew Goldsmith, "Political Policing in Canada: The Report of the

McDonald Commission and the Security Intelligence Services Act 1984" (1985) P.L. 39.
32. Canadian Security Intelligence Service, Delicate Balance: A Security Intelligence Ser-

vice in a Democratic Society, para. 140.
33. For a brief historical background of ASIO see ASIO Annual Report 1982-83 (1984),

pp.3 - 4 . See Frank Cain, The Origins of Political Surveillance in Australia (1983), which
traces the development of political surveillance in Australia from the First World War
until after the Second World War, when ASIO was established.

34. Apart from ASIO, there are a number of federal intelligence agencies, the more
highly publicised agency in recent times being the Australian Secret Intelligence Service
(ASIS). The adverse publicity arose from the "Sheraton Hotel Incident": Royal Com-
mission on Australia's Security and Intelligence Agencies, Report on the Sheraton Hotel
Incident (1984). Other components of the Australian intelligence community are the
Defence Signals Directorate (DSD), the Joint Intelligence Organisation (JIO) and the
Office of National Assessments (ONA).

While ASIO is concerned with collection and assessment of intelligence relevant to Aus-
tralia's internal security and foreign intelligence obtained through interceptions of tele-
communications, ASIS and DSD have responsibilities in connection with the collection of
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Just like its British counterpart, M15, its earlier existence was not based on a
statutory mandate. As Campbell and Whitmore put it: "It has long been a
matter of some satisfaction to the Liberal-Country Party that the Federal Secur-
ity Intelligence Organisation was first established in 1949 by administrative edict
of the Labour Government then in power. ,35The Labour Prime Minister at that
time was Mr W. B. Chifley.36

The terms in the "Directive for the Establishment and Maintenance of a
Security Service" were couched in language which was very similar to the Max-
well Fyfe directive in the United Kingdom. Thus, it was provided in the Prime
Minister's memorandum to the Director-General of Security that the Security
Service "is part of the Defence Forces of the Commonwealth and save as herein
expressed has no concern with the enforcement of the criminal law" and that its
task "is the defence of the Commonwealth from external and internal dangers
arising from attempts at espionage and sabotage, or from actions of persons and
organisations, whether directed from within or without the country, which may
be judged to be subversive of the security of the Commonwealth". The memor-
andum also made the Attorney-General responsible for the Organisation to Par-
liament, gave the Director-General of Security direct access to the Prime
Minister at all times and called on the Director-General to take special care to
ensure that the work of the Organisation was strictly limited to what was necess-
ary for the purposes of the task entrusted to it. The following items were accord-
ingly included in the memorandum:

6. You will take special care to ensure that the work of the Security Service is
strictly limited to what is necessary for the purposes of this task and that you are
fully aware of the extent of its activities. It is essential that the Security Service
should be kept absolutely free from any political bias or influence, and nothing
should be done that might lend colour to any suggestion that it is concerned with
the interests of any particular section of the community, or with any matters other
than the defence of the Commonwealth. You will impress on your staff that they
have no connection whatever with any matters of a party political character and
that they must be scrupulous to avoid any action which could be so construed.
7.. ..
8. You and your staff will maintain the well established convention whereby Minis-
ters do not concern themselves with the detailed information which may be
obtained by the Security Service in particular cases, but are furnished with such
information only as may be necessary for the determination of the issue.

The first Director-General was Mr Justice Reed of the South Australian
Supreme Court who was "traded to the Commonwealth government by the

foreign intelligence. ONA and JIO are involved in the collation and assessment of intelli-
gence from all sources, for the assistance of policy-makers and other consumers of intelli-
gence within government. Neither ONA nor JIO is itself involved in the collection of
covert intelligence. Both ONA and JIO produce reports or assessments on the "existing
situation or likely developments in particular countries or areas or with regard to particu-
lar international issues".

35. Enid Campbell and Harry Whitmore, Freedom in Australia (2nd ed., 1973), p. 3 3 4 .
36. According to Nicholas Whitlam and John Stubbs, Chifley made this decision "reluc-

tantly". Within the ranks of his advisers "a private but bitter battle" was being waged over
whether such a service should be established: Nest of Traitors (1985), pp.2 0 and 13
.respectively.
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premier of South Australia for one and a half steam boilers". 37 When Mr Justice
Reed resumed his legal duties in South Australia in July 1950, Colonel Spry was
appointed by Mr R. G. (later Sir Robert) Menzies, who had become Prime
Minister by then, to be the next head of the Security Service.

On 6 July 1950 a more specific directive, entitled "Charter of the Australian
Security Intelligence Organisation" was issued by Menzies on the appointment
of Spry as the new Director-General of Security. On perusing the 1949 and the
1950 directives or charters a number of differences could be detected.3" For
instance, to define ASIO's jurisdictional boundaries, the 1949 directive
employed expressions such as "defence of the Commonwealth" and "security of
the Commonwealth" while the 1950 directive spoke of "defence of the Com-
monwealth and its Territories", "security of Australia", "safety of Australia"
and "safety of the Commonwealth". While the 1949 directive provided for the
Director-General's access to the Prime Minister at all times, the 1950 directive
gave access "on all matters of moment affecting security which you think should
be considered by or on behalf of the Government as a whole".

The 1950 directive also expanded on some of the items in the 1949 directive.
Thus, apart from vesting responsibility in the Director-General to keep each
minister informed of matters affecting security in his department, the Director-
General was also required, under the 1950 directive, "to confer as necessary
with the Public Service Board with regard to matters affecting security in the
Public Service of the Commonwealth". Item 9 in the 1949 directive was con-
siderably expanded to read as follows: 39

Within the appropriation provided by Parliament, you are authorised in your dis-
cretion to appoint and dismiss staff, determine the establishment of the Organis-
ation, and arrange such methods and conditions of working for your staff as are
necessary to ensure efficiency and secrecy. The terms and conditions of employ-
ment of your staff will be determined by agreement between yourself, the Solicitor-
General and Secretary, Attorney-General's Department, and the Chairman of the
Public Service Board, and in default of such agreement by direction of the Prime
Minister.

The 1950 directive had two additional items. The Director-General was
instructed under paragraph 10 to make with the Secretary, Department of the
Treasury, and with the Auditor-General such financial arrangements as were
necessary to preserve the confidential character of the Organisation and its oper-
ations. Paragraph 12 contained the following provisions:

37. In Feb. 1949 an adviser to the Labour Prime Minister, Ben Chifley, found him
chuckling to himself in his office in Parliament House, Canberra. "I've just traded three
boilers with Tom Playford for two judges," Chifley explained. To start a development
project in his State, Playford, Conservative Premier of South Australia and a tough horse-
trader, wanted three large steam boilers from an Australian government munitions plant
that had been run down after the war. Chifley required the temporary services of one
judge for a Royal Commission; the intended role of the second judge was to be more signi-
ficant. That second judge was Mr Justice Reed: Whitlam and Stubbs, idem, p.13.

38. The differences between the ASIO charters of 1949 and 1950 are set out in Royal
Commission on Intelligence and Security, Fourth Report, App.4-C.

39. The equivalent provision in the 1949 directive provided as follows: "You are auth-
orised in your discretion to engage and dismiss staff and to arrange such methods and con-
ditions of working for your staff as are necessary to ensure efficiency and secrecy."
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For the purpose of the Organisation you will establish the maximum co-operation
with other agencies, whether of the Commonwealth or of the States, operating in the
field of security (and, where appropriate, in the field of law-enforcement) in
Australia, and will maintain effective contact with appropriate security agencies in
other countries.

No provisions similar to those of paragraph 12 were embodied in the 1949 direct-
ive.

Following the Royal Commission on Espionage (arising from the Petrov
defection), 40 ASIO was put on a statutory basis by the Australian Security Intel-
ligence Organization Act 1956 (Cth). However, this 1956 Act differed only in
minor ways from the 1950 directive.

A significant event foreshadowing fundamental changes to ASIO was the
announcement of 21 August 1974 by Prime Minister Whitlam of the appoint-
ment of Mr Justice Hope of the Supreme Court of New South Wales as Royal
Commissioner to enquire into Australia's intelligence services. Prior to the com-
pletion of Hope's enquiries, the ASIO Act of 1956 was amended in 1976 to allow
for the appointment of a judge as Director-General of Security. 41 Apart from
this, no other substantial changes were effected by the ASIO Act 1976. Hope
reported on ASIO in late 1976. A preliminary statement on the recommen-
dations of the Royal Commission on Intelligence and Security was made to the
Commonwealth Parliament by Prime Minister Fraser on 5 May 1977. On 25
October 1977 a detailed statement was made announcing acceptance of most of
the Commission's recommendations. The Australian Security Intelligence
Organization Act 1979 was enacted and came into force on 1 June 1980. The
ASIO Act 1979 replaced the 1956 Act. Its major features were described as fol-
lows:

42

* a clear statement of ASIO's functions and their limitation by reference to the con-
cept of "security" as defined;

* the prohibition of ASIO's use of certain intrusive methods of intelligence collec-
tion except under ministerial warrant...

* the creation of a new statutory framework for the preparation and communication
by ASIO of security assessment on individuals, and the provision to most people
affected by prejudicial assessments of a right of appeal to an independent tribunal
presided over by a judge.

On 17 May 1983 Hope was again appointed to undertake "a judicial review of
the activities of Australia's security and intelligence agencies, namely, the Aus-
tralian Security Intelligence Organisation, the Australian Secret Intelligence
Service, the Defence Signals Directorate, the Joint Intelligence Organisation
and the Office of National Assessments". 43 In the context of ASIO, Hope was
required, among other things to enquire into the activities of the Organisation

40. Report of the Royal Commission on Espionage (1955).
41. The Australian Security Intelligence Organization Act 1976 was assented to on 4

Mar. 1976.
42. Royal Commission on Australia's Security and Intelligence Agencies. Report on

ASIO (1985), p. 6.
43. The full terms of reference of the Royal Commission on Australia's Security and

Intelligence Agencies (hereinafter referred to as RCASIA) are set out in the letters patent
issued by the Governor-General (N. M. Stephen) on 17 May 1983 and are reproduced in
RCASIA, General Report (1985), App.A.
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(especially since the completion of the Royal Commission on Intelligence and
Security (RCIS)) with particular reference to the following matters:44

" the progress made in implementing Government decisions on the recommen-
dations of RCIS;

* whether ASIO has efficiently, effectively and properly served the interests of the
Australian people and Government;

* whether any changes in law or practice are called for to ensure it is properly
accountable and to provide for proper safekeeping of intelligence;

* whether there is adequate provision for effective redress for any persons who may
be unjustifiably disadvantaged by its actions;

" whether existing law enables effective oversight by the Auditor-General of the
Organisation in financial matters;

" whether the activities of the Organisation have been carried out in compliance
with the law.

In December 1984 Hope presented the following reports: Report on the Aus-
tralian Security Intelligence Organisation, Report on the Office of National
Assessments and the Joint Intelligence Organisation, Report on the Australian

Secret Intelligence Service, Report on the Defence Signals Directorate.4 5 All save
the last two reports are available in published form.

Following all these reports and a decision by the government to adopt many of
Hope's recommendations, legislation was introduced into the Federal Parlia-
ment "to clarify and state the functions of the Australian Security Intelligence
Organisation (ASIO) and to provide for more effective control and oversight of
ASIO's activities".

46

Prior to the enactment of the new legislation in 1986 the system of control and
accountability hinged largely on the position of Director-General of Security,
and the Director-General's relationship with the Attorney-General. The system
was described by Hope as follows: "The Director-General of Security, under the

ministerial oversight of the Attorney-General, is responsible for the control of
ASIO. The Attorney-General in turn answers to the Parliament in respect of
ASIO operations. ,47

While ministerial control of ASIO was strengthened by some changes to the
statutory provisions regulating the relationship between the Director-General of
Security and the Attorney-General," the more striking elements, which would

44. See RCASIA, op. cit. supra n.42, at p.1.
45. Apart from the general enquiry, Hope was also asked to conduct special enquiries

into two matters, one arising immediately before the establishment of the Commission
(the Ivanov/Combe affair), and one arising after its establishment (the Sheraton Hotel
incident).

46. K. W.'Sibraa, "National Security-Parliamentary Scrutiny of Security and Intelli-
gence Services in Australia" (1987) 68 The Parliamentarian 120, 123-124.

47. RCASIA, op. cit. supra n.42, at p.3 0 7 .
48. The changes make it clear that the Director-General is subject to the directions of

the minister. However, to safeguard against misuse for political purposes, the minister is
not empowered to override the opinion of the Director-General concerning the nature of
the advice that should be given by ASIO. Furthermore, the minister is not empowered to
override the opinion of the Director-General on the question whether the collection or
communication of intelligence concerning a particular individual is or is not justified by
reason of its relevance to security, except by a direction in writing that sets out the minis-
ter's reasons for overriding the opinion of the Director-General: s.8, ASIO Act 1979, as
amended. The amended ASIO Act also provides for the minister to give written guidelines
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be of interest to other democratic countries confronted with the same dilemma
of reconciling the existence of a secret service with the rule of law, relate to the
establishment of two new mechanisms for the effective control and oversight of
ASIO. These two new mechanisms are the Inspector-General of Intelligence
and Security49 and the Parliamentary Joint Committee on ASIO. 50

1. Inspector-General of Intelligence and Security

The creation of the office of Inspector-General of Intelligence and Security
was based on the clear recommendation of Hope in his Report on ASIO. Hope
said:

51

What is needed is an independent person with power to maintain a close scrutiny of
ASIO's performance of its functions, and to look into complaints, in order to give
greater assurance to the Attorney-General, and through him Parliament and the
public, that ASIO is acting with propriety and within its charter.

It is thus envisaged that the principal role of the Inspector-General is to assist
ministers to ensure that the public interest in the proper functioning of the secur-
ity and intelligence agencies is met. 52

A number of important functions are entrusted to the Inspector-General with
respect to all of the agencies. In relation to ASIO, the specific functions are set
out in section 8(1) of the Inspector-General of Intelligence and Security Act
1986 (Cth). The Inspector-General is empowered to enquire into the following
matters:

(i) the compliance by ASIO with the laws of the Commonwealth and of the States
and Territories;

(ii) the compliance by ASIO with directions or guidelines given to ASIO by the
responsible Minister;

(iii) the propriety of particular activities of ASIO;
(iv) the effectiveness and appropriateness of the procedures of ASIO relating to the

legality or propriety of the activities of ASIO; or
(v) an act or practice of ASIO that is or may be inconsistent with or contrary to any

to the Director-General regarding the performance by ASIO of its functions and powers.
Copies of these guidelines must be given to the Inspector-General of Intelligence and
Security, the Parliamentary Joint Committee on ASIO and Parliament. Material which
would prejudice security, the defence of the Commonwealth, the conduct of the Common-
wealth's international affairs or the privacy of individuals may be deleted by the minister
from the guidelines tabled in Parliament but a complete copy of the guidelines must be
given to the Leader of the Opposition. See s.8A.

49. Inspector-General of Intelligence and Security Act 1986 (Cth).
50. Australian Security Intelligence Organization Amendment Act 1986 (Cth), Part

VA. For a critical discussion of these new mechanisms see P. Hanks, "Accountability for
Security Intelligence Agencies: Australia" (paper delivered at a conference on "Domestic
Security: Issues for Democracy" at Osgoode Hall Law School, York University on 8 May
1987).

51. RCASIA, op. cit. supra n.42, at p.330.
52. Explanatory Memorandum (Inspector-General of Intelligence and Security Bill

1986), p. 2 .


